
1 
 

In The United States District Court  
For The Southern District of Iowa 

 
ANIMAL LEGAL DEFENSE FUND; PEOPLE 
FOR THE ETHICAL TREATMENT OF 
ANIMALS, INC.; BAILING OUT BENJI; 
FOOD & WATER WATCH; and IOWA 
CITIZENS FOR COMMUNITY 
IMPROVEMENT 
 
     Plaintiffs,  
 
     v.  
 
KIM REYNOLDS, in her official capacity as 
Governor of Iowa, TOM MILLER, in his official 
capacity as Attorney General of Iowa, VANESSA 
STRAZDAS, in her official capacity as Cass 
County Attorney, CHUCK SINNARD, in his 
official capacity as Dallas County Attorney, and 
JOHN GISH, in his official capacity as 
Washington County Attorney  
 
     Defendants.  

Case No.: 4:21-cv-00231 
 
PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT OR, 
IN THE ALTERNATIVE, A 
PRELIMINARY INJUNCTION 

 
 Pursuant to Federal Rule of Civil Procedure 56 and Local Rules 7 and 56, Plaintiffs submit 

this motion for summary judgment or, in the alternative, a preliminary injunction.  

I. Section § 727.8A fails First Amendment scrutiny and is overbroad therefore it is 
facially invalid.  
 

In light of the declarations submitted in support of this motion, the plain text of Iowa law, 

and Defendants’ admissions in their Brief in Support of Motion to Dismiss of Defendants, Dkt. 

No. 19, there is no dispute of material fact, Iowa Code § 727.8A is unconstitutional and 

unenforceable because it fails First Amendment scrutiny and is overbroad. Pursuant to 28 U.S.C. 

§ 2201, Federal Rules of Civil Procedure 57 and 65, and this Court’s inherent equitable powers, 

Plaintiffs ask for a declaration to this effect and for an injunction preventing Defendants and all 

people in concert with them from enforcing Iowa Code § 727.8A.  
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II. Plaintiffs have at the least shown they are likely to prevail on the argument 
§ 727.8A is unconstitutional and therefore a preliminary injunction is warranted. 
  

In the alternative, for these same reasons, Plaintiffs contend they are likely to prevail on 

the merits and therefore should the Court deny summary judgment, Plaintiffs request a preliminary 

injunction preventing Defendants and all people in concert with them from enforcing Iowa Code 

§ 727.8A. Defendants should not be allowed to squelch speech by delaying resolution of this 

litigation. 

 Plaintiffs have informed Defendants of their intent to file this motion. Defendants stated 

they intend to resist these requests and argue that Plaintiffs’ request for summary judgment is 

premature. However, Defendants failed to identify any facts on which they would require 

discovery.  

November 12, 2021     Respectfully submitted, 

/s/ David S. Muraskin_______ 
David S. Muraskin* 
Public Justice, P.C. 
1620 L. St, NW, Suite 630 
Washington, DC 20036 
(202) 861-5245 
dmuraskin@publicjustice.net 
Lead Counsel for Plaintiffs 
 
Roxanne Conlin AT0001642 
Devin Kelly AT0011691 
Roxanne Conlin & Associates, P.C. 
3721 SW 61st Street, Suite C 
Des Moines, Iowa 50321 
(515) 283-1111 
roxanne@roxanneconlinlaw.com 
dkelly@roxanneconlinlaw.com 
cc: dpalmer@roxanneconlinlaw.com 
Counsel for Plaintiffs 
 
Cristina Stella* 
Kelsey Eberly* 
Christine Ball-Blakely* 
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Animal Legal Defense Fund 
525 East Cotati Avenue 
Cotati, CA 94931 
(707) 795-2533 
cstella@aldf.org 
keberly@aldf.org 
Counsel for Animal Legal Defense Fund and 
Bailing Out Benji 

 
 

Matthew Strugar* 
Law Office of Matthew Strugar  
3435 Wilshire Blvd., Suite 2910  
Los Angeles, CA 90010  
(323) 696-2299  
matthew@matthewstrugar.com 
Counsel for Animal Legal Defense Fund 
 
Aaron Frazier* 
Foundation to Support Animal Protection 
(PETA Foundation) 
501 Front Street 
Norfolk, VA 23510 
(757) 622-7382 
AaronF@PetaF.org 
Counsel for People for the Ethical Treatment 
of Animals, Inc. 
 
Tyler Lobdell* 
Food & Water Watch 
1616 P Street NW, #300 
Washington, D.C. 20036 
(208) 209-3569 
tlobdell@fwwatch.org 
Counsel for Food & Water Watch 

 
* Pro Hac Vice Admission 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this date I electronically filed the foregoing paper with the Clerk of 

Court by using the CM/ECF system. All participates in this case are registered CM/ECF users and 

will be served by that system. 

Date: November 12, 2021    _/s/ David S. Muraskin___________ 

David S. Muraskin* 
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I. Introduction. 

 Section 727.8A creates a new crime that applies to “[a] person committing a trespass as 

defined in section 716.7 who knowingly places or uses a camera or electronic surveillance device 

that transmits or records images or data while the device is on the trespassed property[.]” Iowa 

Code § 727.8A. By its plain terms, this new criminal statute contains two elements: (1) trespassing; 

and (2) using a cell phone, photography equipment, video equipment or the like to capture pictures, 

sound or other data—such as the time stamps that are part and parcel of making recordings. In 

other words, Iowa has enacted a criminal statute, a central element of which involves making a 

recording. Recordings are protected by the First Amendment. Iowa has criminalized speech.  

 Lest there be any doubt that § 727.8A’s function is to deter speech, it imposes penalties 

that far exceed those for generic trespass—all because the trespasser is producing a video. A first 

violation of § 727.8A is an “aggravated misdemeanor,” a two-fold increase over most punishments 

for trespass, which is a “simple misdemeanor.” Id. § 716.8(1). This even exceeds the punishment 

for a person “knowingly trespass[ing]” with “the intent to commit a hate crime.” Id. § 716.8(3). A 

second violation of § 727.8A is a felony.  

 Section 727.8A is the latest in a string of “Ag-Gag” laws Iowa has enacted to suppress 

speech. As another court in this district explained, the initial Ag-Gag laws “arose on the heels of 

several industrial farm investigations that brought critical national attention to Iowa’s agricultural 

industry” through investigators gathering and releasing recordings of the onsite conditions to 

influence public opinion. Animal Legal Def. Fund v. Reynolds, 2019 WL 8301668, at *2 (S.D. 

Iowa Dec. 2, 2019). Indeed, the legislature stated a goal of Iowa’s first Ag-Gag law was to stop 

“investigative reporting.” Id. Days after the first law was struck down, Iowa enacted another one, 

similar to the first. Id. at *1-3. After that law was preliminarily enjoined, Iowa enacted § 727.8A. 
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See id. 

Section 727.8A mimics what has been termed the “second wave” of Ag-Gag laws, which 

seek to evade rulings like those against Iowa’s first and second Ag-Gag laws by creating the false 

veneer that the statute protects private property rather than restricts speech. Chip Gibbons, Ag-Gag 

Across America: Corporate-Backed Attacks on Activists and Whistleblowers, Center for 

Constitutional Rights & Defending Rights & Dissent 2, 6 (2017).1 Nonetheless, each court that has 

evaluated these second wave laws on the merits has held that they unconstitutionally suppress 

speech. E.g., People for the Ethical Treatment of Animals, Inc. (“PETA”) v. Stein, 466 F. Supp. 

3d 547, 574-75 (M.D.N.C. 2020), appeal docketed No. 20-1776 (L) (4th Cir. July 12, 2020); W. 

Watersheds Project v. Michael (“W. Watersheds Project II”), 353 F. Supp. 3d 1176, 1191 (D. 

Wyo. 2018). 

 Defendants’ brief in support of their motion to dismiss, Dkt. No. 19, establishes this Court 

need not wait to reach the same outcome here. See Fed. R. Civ. P. 56(b) (“[A] party may file a 

motion for summary judgment at any time.”). Defendants correctly conceded Plaintiff Iowa 

Citizens for Community Improvement’s (“ICCI’s”) allegations, which have now been 

substantiated by declarations, establish it and its members are suffering an injury-in-fact because 

§ 727.8A is chilling their speech. Dkt. No. 19, at 9. Defendants also rightly did not contest they 

are the people charged with enforcing § 727.8A, meaning that chill is traceable to Defendants’ 

powers and an order prohibiting them from using the law would redress the injury. All other 

Plaintiffs have also substantiated their allegations and thereby proven their standing, but ICCI’s 

standing alone is sufficient to reach the merits. Rumsfeld v. F. for Acad. & Institutional Rts., Inc., 

547 U.S. 47, 52 n.2 (2006). 

 
1 https://ccrjustice.org/sites/default/files/attach/2017/09/Ag-GagAcrossAmerica.pdf. 
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 Defendants’ representations in support of their motion to dismiss also make clear Plaintiffs 

prevail on the merits. According to Defendants, Iowa’s interest in passing § 727.8A was “[t]he 

protection of property from interference” and the “protection of propriet[ary] information or trade 

secrets.” A132-A133 (Statement of Material Facts (“SMF”) ¶ 55). Assuming arguendo Defendants 

were correct in stating § 727.8A is only subject to intermediate scrutiny, Dkt. No. 19, at 26, these 

statements make clear it fails that review.2 Section 727.8A is not tailored to its purported purposes. 

A law that did not target recording would easily achieve the State’s ends. In fact, § 727.8A only 

protects against theft and entry if a person engages in recording, and thus it fails to deter a host of 

activities the State claims it is seeking to regulate—such as a person entering a facility and simply 

writing down the secrets they wish to steal.  

Perhaps for these reasons, Defendants did not defend the State’s need to restrict speech at 

all, and, correspondingly, did not introduce evidence substantiating the need for § 727.8A; instead 

they merely repeated their argument that recording is not speech. A133-A141 (SMF ¶¶ 56-57). 

They acknowledged that in arguing the law survived First Amendment review they bore the burden 

of proof and persuasion. Dkt. No. 19, at 14. That required them to offer an explanation and 

evidence showing the need to restrict speech. McCullen v. Coakley, 573 U.S. 464, 494-95 (2014); 

United States v. Stevens, 559 U.S. 460, 473, 481 (2010). Thus, separate and independent from the 

fact that the law does not achieve the State’s purported objective, the absence of this information 

is a basis to hold the law invalid. Indeed, on this basis, the Court can conclude the law both fails 

intermediate scrutiny and is overbroad. 

 In sum, taking Defendants’ statements as true, the law is facially invalid. See (Defendants 

 
2 Plaintiffs reserve their right to argue strict scrutiny is warranted. However, because Defendants 
have demonstrated they cannot justify the law under the lower level of scrutiny they claim applies, 
the Court need not reach this issue to find in Plaintiffs’ favor.  
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acknowledging overbroad law facially invalid). Plaintiffs are entitled to a declaration and 

injunction preventing its enforcement.  

Even were Defendants to convince the Court some fact issue remains to be developed, 

given their decision to move on issues for which they bore the burden, and their failure to 

substantiate that burden, the Court should conclude Plaintiffs are likely to prevail on the merits 

and enter a preliminary injunction prohibiting enforcement of § 727.8A. That is how the last court 

to face an Ag-Gag law in this district proceeded. ALDF v. Reynolds, 2019 WL 8301668, at *20. 

II. Standard of Review.  

“The Federal Rules of Civil Procedure authorize motions for summary judgment upon 

proper showings of the lack of a genuine, triable issue of material fact. Under Rule 56(c), summary 

judgment is proper if the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any, show that there is no genuine issue as to any material fact and 

that the moving party is entitled to a judgment as a matter of law.” ALDF v. Reynolds, 353 F. Supp. 

3d 812, 820 (S.D. Iowa 2019) (cleaned up). 

“To determine whether to issue a preliminary injunction, the district court must consider: 

(1) the threat of irreparable harm to the movant; (2) the balance between that harm and the injury 

that granting the injunction will inflict on the other interested parties; (3) the probability the movant 

will succeed on the merits; and (4) whether the injunction is in the public interest.” ALDF v. 

Reynolds, 2019 WL 8301668, at *14. “When a plaintiff has shown a likely violation of his or her 

First Amendment rights, the other requirements for obtaining a preliminary injunction are 

generally deemed to have been satisfied.” Id.  

III. Plaintiffs have standing. 

“When a party brings a pre-enforcement challenge to a statute that provides for criminal 
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penalties and claims that the statute chills the exercising of its right to free expression, the chilling 

effect alone may constitute injury.” St. Paul Area Chamber of Com. v. Gaertner, 439 F.3d 481, 

487 (8th Cir. 2006). That is, a plaintiff “suffers Article III injury when it must either make 

significant changes to its operations to obey the regulation, or risk a criminal enforcement action 

by disobeying the regulation.” Id.  

“Of course, self-censorship based on mere allegations of a ‘subjective’ chill resulting from 

a statute is not enough to support standing”; rather a challenge must show its “decision to chill [its] 

speech in light of the challenged statute was objectively reasonable.” 281 Care Comm. v. Arneson, 

638 F.3d 621, 627 (8th Cir. 2011). “Reasonable chill exists when a plaintiff shows an intention to 

engage in a course of conduct arguably affected with a constitutional interest, but proscribed by 

the statute, and there exists a credible threat of prosecution.” Id. (cleaned up). Because it is proper 

to presume the State will seek to enforce its laws, this boils down to whether the challenger’s 

desired activities fall within the challenged statute and thus they altered their activities. Iowa Right 

To Life Comm., Inc. v. Tooker, 717 F.3d 576, 604 (8th Cir. 2013) (“Merely alleging a desire to 

engage in the proscribed activity is sufficient to confer standing.”); St. Paul Area Chamber of 

Com., 439 F.3d at 487 (“When a statute is challenged by a party who is a target or object of the 

statute’s prohibitions, there is ordinarily little question that the statute has caused him injury.” 

(cleaned up)). 

A plaintiff shows it would fall within a challenged statute’s sweep if the plaintiff 

establishes it has “‘in the past conducted’” activities that could be covered by the statute, it 

“‘wish[es]” to engage in similar activities, and it is “‘prepared’” to attempt to do so, but for the 

statute. Animal Legal Def. Fund v. Vaught (“Vaught”), 8 F.4th 714, 719 (8th Cir. 2021) (quoting 

PETA v. Stein, 737 F. App’x 122, 130 (4th Cir. 2018) (unpublished)). These facts “lend[] 
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concreteness and specificity to the plaintiffs’ claims” so they do not need “to show that they have 

specific plans or intentions to engage in the type of speech” restricted. Initiative and Referendum 

Inst. v. Walker, 450 F.3d 1082, 1089 (10th Cir. 2006) (en banc). Put another way, a challenger 

need not provide the “who, what, when, and where” of the chilled speech. ALDF v. Reynolds, 297 

F. Supp. 3d 901, 915 (S.D. Iowa 2018). Due to the law’s chilling effect a challenger “‘by definition 

does not—indeed, should not—have a present intention to engage in that speech at a specific time 

in the future’”; its past conduct and future aims are sufficient. Id. (quoting Initiative and 

Referendum Inst., 450 F.3d at 1089).  

Once a law’s objectively reasonable chill is proven, that injury-in-fact is traceable to and 

redressable against the people who can enforce the law. Vaught, 8 F.4th at 721 (citing Rodgers v. 

Bryant, 942 F.3d 451, 455 (8th Cir. 2019)). Here, that is indisputably Defendants. Iowa County 

Attorneys are charged with enforcing State criminal laws. Iowa Code § 331.756(1). The Iowa 

Attorney General “supervis[es] county attorneys in all matters,” oversees all appeals on behalf of 

the State, and must educate all prosecuting attorneys so they properly apply the law. Id. § 13.2. 

Through its declarations, ICCI has demonstrated it and its members are suffering the 

quintessential injury-in-fact of chill, which is traceable to and can be remedied by enjoining 

Defendants.3 ICCI explains that trespassing at corporate and political sites to protest those actors’ 

 
3 ICCI is a membership organization. A3, A4-A5, A10-A15 (SMF ¶ 1). Thus it can represent its 
members’ interest if the members “have standing to sue in their own right,” “the interests [the 
organization] seeks to protect are germane to the organization’s purpose,” and “[n]either the claim 
asserted nor the relief requested requires the participation of individual members in the lawsuit.” 
Heartland Acad. Cmty. Church v. Waddle, 427 F.3d 525, 532-33 (8th Cir. 2005). For the reasons 
stated above, ICCI’s members have standing. This action is germane to ICCI’s purposes because 
facilitating it and its members’ participation in the regulated activities has been part of ICCI’s 
stated objectives for decades, and that is part of what ICCI seeks to offer its members. A5, A8 
(SMF ¶¶ 2-3); see also Red River Freethinkers v. City of Fargo, 679 F.3d 1015, 1022 (8th Cir. 
2012) (activity that organization is “dedicated” to undertaking is germane to its purpose). Finally, 
where, as here, the suit “seeks only declaratory and prospective injunctive relief, the participation 
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activities is and has always been a core part of its advocacy. A5, A8 (SMF ¶¶ 2-3). Indeed, ICCI 

members and staff, including two of its member declarants, have been arrested for trespass while 

participating in ICCI’s acts of non-violent civil disobedience. A5-A6, A17, A22 (SMF ¶¶ 7-9). 

Moreover, ICCI always records those activities via photos or videos so it can use its protests in 

other political advocacy. A6 (SMF ¶¶ 4, 6). Its member declarants have similarly recorded ICCI’s 

actions, including those involving trespass. A17, A18, A19-A20, A21-A22 (SMF ¶ 10). Thus, its 

and its members’ activities fall within the core of what is prohibited by § 727.8A.  

While the organization and individuals were willing to accept the penalties under Iowa’s 

standard trespass law, the heightened penalties under § 727.8A are keeping them from proceeding 

in the same manner, despite their wish to do so. Numerous members, including the member 

declarants, will not trespass and record or even participate in actions where there is trespassing 

and recording because they fear the law’s penalties—as well as its implication that Iowa seeks to 

punish their advocacy. A7, A18, A20, A22 (SMF ¶¶ 12-14). Because this weakens the impact of 

ICCI’s non-violent civil disobedience, the organization is planning fewer such actions, including 

declining to put resources into planning actions in Dallas, Cass, and Washington Counties, where 

the Defendant County Attorneys are located and ICCI has ongoing work. A7-A8 (SMF ¶¶ 11-12). 

However, the member declarants explain that if § 727.8A were enjoined they would be 

willing to risk the same penalties they previously faced, engaging once again in their now chilled 

speech. A18, A20, A22 (SMF ¶ 15). Correspondingly, ICCI would return to investing the same 

resources it previously did in planning actions involving trespass. A8-A9 (SMF ¶ 16). ICCI and 

its members are suffering the injury-in-fact of chill; they have altered their speech in response to 

 

of individual [members] is not required”; the third element is met as a matter of law. Heartland 
Acad. Cmty. Church, 427 F.3d at 533. 
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a law that criminalizes that speech. That injury is traceable to the law and its enforcement—powers 

held by Defendants—and redressable by enjoining Defendants from using the law. ICCI has 

standing to proceed on behalf of itself and its members. 

Although one Plaintiff with standing is sufficient to proceed to the merits, Rumsfeld, 547 

U.S. at 52 n.2, Animal Legal Defense Fund (“ALDF”), People for the Ethical Treatment of 

Animals (“PETA”), and Bailing Out Benji (“BoB”), also have standing based on the law’s chilling 

effect. They explain that investigators sent on their behalf obtain employment at or otherwise enter 

animal facilities and, without express permission, to record and engage in recordings there so they 

can develop political advocacy based on those recordings, including having done so in Iowa. A24-

A26, A33-A34, A36, A40- A43 (SMF ¶¶ 17-22, 28-32, 38-40). Their recordings have documented 

ongoing illegal and unethical conduct and are central features of the organizations’ social, political, 

and legal advocacy. A24-A26, A33, A34, A42-A43 (SMF ¶¶ 17, 21, 30, 41). 

ALDF, PETA, and BoB do not believe that in producing their political speech they are 

engaging in trespass. A27-A30, A37-A38, A46-A47 (SMF ¶¶ 25, 35, 44), but Defendants explain 

that if any of the facilities ALDF, PETA, or BoB enter have a “‘no photography’ sign posted,” it 

is arguable their recording would amount to a trespass, A136 (SMF ¶ 47). ALDF, PETA, and BoB 

believe such an argument is particularly likely given that § 727.8A suggests recording interferes 

with private property rights, A27-A30, A37-A38, A46-A47 (SMF ¶¶ 25, 35, 44), and the State has 

repeatedly labeled ALDF, PETA and BoB’s investigators trespassers. A136, A143, A145 (SMF 

¶¶ 47-49).  

In these circumstances, Eighth Circuit case law makes clear that it is reasonable for them 

to change their activities in response to the law. Where plaintiffs explain “they wish to engage in 

conduct that could reasonably be interpreted” as violating the statute, “they have reasonable cause 
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to fear [the] consequences” and “this is enough to establish that plaintiffs’ decision to chill their 

speech was objectively reasonable.” 281 Care Comm., 638 F.3d at 628. 

Because they do fear § 727.8A’s enforcement against them, ALDF, PETA and BoB have 

altered their plans, declining to engage in investigations in Iowa that would involve recording. 

Indeed, BoB had prepared to investigate and record an Iowa puppy mill and an Iowa dog breeder 

that it declined to pursue because of § 727.8A. A44-A45 (SMF ¶¶ 42-43). ALDF and PETA were 

in the process of planning investigations involving recording, including potentially in Dallas, Cass, 

and Washington Counties where the Defendant County Attorneys are located, when § 727.8A was 

enacted. A26-A30, A34-A35 (SMF ¶¶ 23-25, 33-34). ALDF, PETA and BoB explain that if § 

727.8A were struck down they would not be deterred by the penalties under Iowa’s generic trespass 

law because they do not believe they trespass, but given § 727.8A’s enhanced penalties and the 

State’s related, repeated statements that it believes ALDF, PETA and BoB are trespassing, the 

organizations cannot proceed with their desired investigations while § 727.8A remains on the 

books. A28, A30, A38, A47 (SMF ¶¶ 26, 36, 45). As a result, ALDF, PETA and BoB have standing 

based on the law’s chilling effect. 

Defendants may point out that that ALDF, PETA, and BoB are currently seeking to enjoin 

Iowa’s other two Ag-Gag laws, which they contend chill this same set of activities.4 That does not 

alter their standing here. Those laws were enjoined in full when Plaintiffs filed this action, meaning 

§ 727.8A was all that was chilling their speech—although Plaintiffs acknowledge that later the 

same day, the Eighth Circuit upheld one provision in Iowa’s first Ag-Gag law and remanded for 

 
4 ICCI is also a plaintiff in those suits, but contends this law interferes with different speech. See, 
e.g., ALDF v. Reynolds, 297 F. Supp. 3d at 910 (explaining in the first Iowa Ag-Gag challenge 
ICCI sought to protect its members’ ability to investigate their employers); Compl. ¶¶ 23-24, 
Dkt. No. 1, ALDF v. Reynolds, No. 4:19-cv-00124 (S.D. Iowa Apr. 22, 2019) (alleging same 
with regards to second Iowa Ag-Gag law).  
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further proceedings. See ALDF v. Reynolds (“Reynolds”), 8 F.4th 781 (8th Cir. 2021); ALDF v. 

Reynolds, 2019 WL 8301668. Further, ALDF, PETA, and BoB explain that prior to § 727.8A’s 

enactment they were actively preparing investigations in Iowa because they believed the other Ag-

Gag laws would remain enjoined, but once § 727.8A became law they stopped those preparations. 

A26-A27, A34-A35, A44-A45 (SMF ¶¶ 23, 33, 43). Section 727.8A was the basis for their chill. 

Even were that not the case, a plaintiff has standing to challenge any government action 

that could be a “contributing factor” to the plaintiff’s injury. Nat. Res. Def. Council, Inc. v. U.S. 

FDA, 710 F.3d 71, 85 (2d Cir. 2013) (citing St. Pierre v. Dyer, 208 F.3d 394, 402 (2d Cir. 2000)). 

The law need not be the only obstacle to the plaintiff engaging in its desired speech. Removing 

one statute makes it more likely that the challengers will be able to engage in their desired speech. 

ALDF v. Kelly, 434 F. Supp. 3d 974, 993 (D. Kan. 2020) (“Regardless whether ALDF faces a 

threat of prosecution under trespass law, removing the threat of prosecution under subsection (c) 

addresses the chilling effect of the Act. Put another way, if ALDF knew that it only risked violation 

of one law (trespass) rather than two (trespass and the Act), it would reasonably be less afraid to 

exercise its rights.”). Otherwise, a State could simply pass multiple laws targeting the same speech 

and successfully chill advocacy by arguing that enjoining any one law would not immediately 

enable challengers to proceed. 

Finally, ALDF, PETA, BoB, and Food & Water Watch (“FWW”) also have standing 

because they use the image and videos targeted by § 727.8A in their advocacy. “[P]utative 

recipients of speech usually have standing” to challenge a law so long as there is “reason to believe 

that [another person] is willing to speak and is being restrained from doing so” by the law. United 

States v. Wecht, 484 F.3d 194, 202 (3d Cir. 2007); see also In re Application of Dow Jones & Co., 

Inc., 842 F.2d 603, 607 (2d Cir. 1988). In other words, where the challenged law “reduced, or 
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possibly eliminated, [a] pipeline of information . . . that [another plaintiff] can use in its advocacy” 

there is standing to challenge that law’s chilling effect. ALDF v. Reynolds, 297 F. Supp. 3d at 916 

(citing ACLU v. Holder, 673 F.3d 245, 255 (4th Cir. 2011); Penn. Family Inst., Inc. v. Black, 489 

F.3d 156, 165 (3d Cir. 2007)). ALDF, PETA, BoB, and FWW detail that they have used the 

recordings created by animal advocates’ undercover investigations—including those of one 

another—in the past to further their own speech and advocacy, and wish to do so again in the 

future. A30, A35, A47-A48, A50-A54 (SMF ¶¶ 27, 37, 46, 50-52). FWW also explains that it is 

currently working with ICCI on an anti-factory farm campaign, and thus had intended to rely on 

ICCI’s protest videos to enhance its and ICCI’s advocacy. A50-A51, A54-A55 (SMF ¶ 53). Given 

that the law targets that information gathering, ALDF, PETA, BoB, and FWW have good reason 

to believe it restricts their ability to obtain such information. Indeed, that is proven above. 

Therefore, they all have standing to challenge the law.  

IV. Section 727.8A restricts protected speech. 

Overwhelming, controlling authority establishes that because § 727.8A restricts recording 

it requires First Amendment review. The Eighth Circuit recently held that where a statute “requires 

proof of [] elements, including intent to commit an unauthorized act” on private property, if other 

aspects of the law can be met by speech, the First Amendment applies. Reynolds, 8 F.4th at 787; 

see also Bartnicki v. Vopper, 200 F.3d 109, 121 (3d Cir. 1999) (“The government cites no support 

for the surprising proposition that a statute that governs both pure speech and conduct merits less 

First Amendment scrutiny than one that regulates speech alone. We are convinced that this 

proposition does not accurately state First Amendment law.”), aff’d, 532 U.S. 514 (2001). This 

follows from Supreme Court authority that emphasizes traditional First Amendment analysis is 

required where a law regulates protected speech, regardless of how else it “functions.” Holder v. 
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Humanitarian Law Project, 561 U.S. 1, 27-28 (2010); see also ALCU of Ill. v. Alvarez, 679 F.3d 

583, 602 (7th Cir. 2012) (“When the expressive element of an expressive activity triggers the 

application of a [] law, First Amendment interests are in play.”).  

Recording—be it taking photos, making a video, or gathering the related data—has 

repeatedly been held to be protected by the First Amendment. According to the Eighth Circuit, 

“videos themselves are, in a word, speech.” Telescope Media Grp. v. Lucero, 936 F.3d 740, 751 

(8th Cir. 2019). True, in reaching this holding, Telescope Media referenced the fact that the videos 

there would be “assemble[d]” to reflect the videographer’s “judgment,” which it explained 

supported its conclusion that the videos were speech. Id. at 751-52. But it also explained that once 

it determined the final video was speech, it needed to protect the acts that produced that speech—

such as recording. Id. at 752. Any other rule would allow the government to suppress speech 

simply by dividing it into its component parts. “The government could argue, for example, that 

painting is not speech because it involves the physical movements of a brush” and then regulate 

that movement to suppress the production of art. Id. (citing Brown v. Entm’t Merchs. Ass’n, 564 

U.S. 786, 792 n.1, (2011)); see also Fields v. City of Philadelphia, 862 F.3d 353, 358 (3d Cir. 

2017) (“The First Amendment protects actual photos . . . and for this protection to have meaning 

the Amendment must also protect the act of creating that material.”); ACLU of Ill., 679 F.3d at, 

595 (“The act of making an audio or audiovisual recording is necessarily included within the First 

Amendment’s guarantee of speech . . . as a corollary of the right to disseminate the resulting 

recording.” (emphasis in original)). 

Telescope Media’s reasoning is mandated by Supreme Court precedent that holds 

predicates to speech must be protected as speech. The Court has explained “[w]hether government 

regulation applies to creating, distributing, or consuming speech makes no difference” for First 
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Amendment purposes. Brown, 564 U.S. at 792 n.1. This is because “[l]aws enacted to control or 

suppress speech may operate at different points in the speech process,” and to protect speech all 

such statutes must be subject to First Amendment review. Citizens United v. FEC, 558 U.S. 310, 

336 (2010); see also Buehrle v. City of Key W., 813 F.3d 973, 977 (11th Cir. 2015) (government 

cannot “proceed upstream and dam the source” of speech and thereby evade First Amendment 

review); Anderson v. City of Hermosa Beach, 621 F.3d 1051, 1061–62 (9th Cir. 2010) (government 

cannot “disaggregate” the steps required to develop speech and evade First Amendment review).  

Moreover, the logic that underlays Telescope Media led the Ninth Circuit to hold that 

recording is not just a predicate to speech, but speech itself. The Ninth Circuit explained that like 

a finished video, the choice of what to record reflects “decisions about the content,” which 

communicates the recorders’ ideas and goals and thus it is itself expressive. ALDF v. Wasden, 878 

F.3d 1184, 1203 (9th Cir. 2018). However, this Court need not go as far as the Ninth Circuit 

because, under governing Eighth Circuit and Supreme Court law, even if only a final video were 

speech, gathering the images, sound, and data for that video would necessarily be protected by the 

First Amendment.  

Indeed, on this basis, numerous courts have struck down essentially identical statutes to 

§ 727.8A because gathering information for speech is a protected predicate to speech, and thus the 

laws—which like here regulated that speech only when it occurred on private property—required 

and failed First Amendment review. In PETA, the district court explained that the “attempt to 

categorize image capture and recording following a trespass . . . as unprotected speech rests on a 

misreading of the law” because even if it is not expressive it is “conduct essentially preparatory to 

speech.” 466 F. Supp. 3d at 566-67. Accordingly, it subjected several provisions that prohibited 

entering private property without consent and recording there without authorization to First 
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Amendment review and held them unconstitutional in full or in part. E.g., id. at 558. ALDF v. 

Herbert stated “that the act of recording is protectable First Amendment speech” because without 

that protection “the State could do indirectly what the Supreme Court has made clear it cannot do 

directly” and criminalize films. 263 F. Supp. 3d 1193, 1208-09 (D. Utah 2017). That the 

prohibition on recording “applie[d] only to speech on private property” did not alter the analysis 

because even if a person can exclude an unwanted entrant, the State cannot prosecute “a person 

based on her speech on private property” and, in fact, the provision failed First Amendment review. 

Id. Finally, the Tenth Circuit held that a statute that prohibited trespassing and subsequently 

“collecting resource data” required First Amendment scrutiny because it punished the “creation” 

of speech. W. Watersheds Project v. Michael, 869 F.3d 1189, 1196 (10th Cir. 2017). The district 

court subsequently struck down the prohibition, noting the “speech interest” that required First 

Amendment scrutiny is the same no matter where the speech occurred. W. Watersheds Project v. 

Michael, 353 F. Supp. 3d 1176, 1189 n.7 (D. Wyo. 2018); see also Wasden, 878 F.3d at 1203 

(Ninth Circuit decision recognizing recording as expressive, striking down that provision that 

“prohibit[ed] a person from entering a private agricultural production facility and, without express 

consent from the facility owner, making audio or video recordings of the [activities]”). 

Section 727.8A directly restricts First Amendment protected activities and therefore 

requires First Amendment review.  

V. Section 727.8A fails intermediate scrutiny. 

Assuming for the purposes of this motion that Defendants are correct and § 727.8A is only 

subject to intermediate scrutiny, e.g., Dkt. No. 19, at 26, it fails that review. To survive 

intermediate scrutiny a law must be “narrowly tailored to serve a significant governmental 

interest.’” McCullen, 573 U.S. at 486. A law is not tailored if its text is facially over- or under-
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inclusive. If “a substantial portion of the burden on speech does not serve to advance the State’s” 

goal in passing the law, it is over-inclusive and falls. Simon & Schuster, Inc. v. Members of N.Y. 

State Crime Victims Bd., 502 U.S. 105, 122 n.* (1991) (brackets omitted); see also Comite de 

Jornaleros de Redondo Beach v. City of Redondo Beach, 657 F.3d 936, 949 (9th Cir. 2011) (en 

banc) (content-neutral solicitation ban unconstitutionally over-inclusive when it applied to all in-

street solicitation, where goal was only to stop solicitation that blocked traffic). Likewise, if a law 

does not capture a significant swath of activities that produce the harm it is purportedly designed 

to address, it is under-inclusive and falls. Nat’l Inst. of Family & Life Advocs. v. Becerra, 138 S. 

Ct. 2361, 2375 (2018); see also Showtime Ent., LLC v. Town of Mendon, 769 F.3d 61, 75 (1st Cir. 

2014) (content-neutral law purportedly addressing aesthetic and traffic concerns fatally under-

inclusive when targeted only at adult entertainment facilities).  

Even if a law appears tailored, “the government must demonstrate that alternative measures 

that burden substantially less speech would fail to achieve the government’s interests, not simply 

that the chosen route is easier.” McCullen, 573 U.S. at 495. To do so, it must produce evidence 

that it at least “considered different methods” that would restrict less speech before enacting the 

challenged law. Id. at 494.  

Defendants’ brief makes clear § 727.8A fails these tests. Defendants state that Iowa’s 

interest in passing § 727.8A was to protect “property from interference,” and particularly “trade 

secrets.” A132-A133 (SMF ¶ 55). Any restriction on speech is therefore under- and over-inclusive. 

Section 727.8A is no different than a statute purporting to stop burglary that only applies to people 

who drive to the crime in a car with a “Biden-Harris 2020” bumper sticker. That law might capture 

someone, but the speech restriction is entirely unnecessary. In fact, by tying the protection of 

property to a speech restriction, a state enacting such a law would ensure it is less effective than 
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one aimed solely at non-expressive conduct. So too here. The State could have imposed the same 

penalties as § 727.8A for regular trespass and theft and achieved the ends they claim § 727.8A 

serves without regulating any speech. Thus, the speech restriction is unnecessary, and by tying the 

entry or theft to the speech restriction the State accomplishes less than it would have if it had acted 

rationally. 

Moreover, Plaintiffs have been unable to locate any evidence supporting the need to enact 

§ 727.8A. Despite claiming they could prevail under intermediate scrutiny, Defendants also 

produced none. A133-A137 (SMF ¶ 56). In so moving, it was their burden to provide that record. 

McCullen, 573 U.S. at 494-95. This burden was particularly appropriate given the breadth of 

§ 727.8A; there is no basis to presume that any and all recording on private property produces 

legitimate harm. Thus, the absence of evidence at this point establishes the law is unsustainable.  

In fact, the law is so unfounded the Court could conclude the State’s proffered interests are 

nothing more than façade. The government’s inability to establish a need to restrict speech 

undermines its claim that the law “serves a significant governmental interest.” Buehrle, 813 F.3d 

at 978-79. When, as here, another law “would have precisely the same beneficial effect” and the 

government still enacted a restriction on speech, courts can conclude the statute’s real purpose is 

to show “special hostility towards” the restricted speech, which is unacceptable. R.A.V. v. City of 

St. Paul, Minn., 505 U.S. 377, 396 (1992).  

In sum, there are numerous independent bases to conclude § 727.8A fails intermediate 

scrutiny. Its text is so disconnected from its purported objectives that it is not tailored. Even were 

that not the case, the State was obligated to produce evidence showing it considered alternatives 

before enacting § 727.8A. It failed to do so. As a result, § 727.8A must be held untailored. And 

given this, it would be appropriate to conclude the law’s purpose is to suppress speech, which is 
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not a legitimate government objective.  

VI. Section 727.8A is overbroad. 

Based on the above, Defendants have also shown § 727.8A is overbroad. The Supreme 

Court recently explained that with untailored laws “[t]he lack of tailoring … is categorical—

present in every case” and thus there is “no trouble [in] concluding” they are also “overbroad.” 

Americans for Prosperity Found. v. Bonta, 141 S. Ct. 2373, 2387 (2021). In other words, where 

the State cannot explain why this restriction on speech is properly tailored to achieve its ends, 

every application of the law represents an “indiscriminate[]” restriction on speech, rendering its 

prohibitions overbroad. Id. 

 A law is also overbroad where it has “a substantial number” of unconstitutional 

applications “judged in relation to the statute’s plainly legitimate sweep.” Stevens, 559 U.S. at 473. 

When the “the Government makes no effort to defend” numerous applications of the law to 

protected speech, this balancing weighs in favor of holding the law overbroad. Id. at 473, 481.  

 Again, Defendants moved to dismiss Plaintiffs’ claim on this issue, but failed to meet their 

burden. They made no effort to defend § 727.8A’s numerous applications to speech beyond saying 

that the First Amendment does not apply to recordings. A138-A141 (SMF ¶ 57). This is despite 

the fact that the breadth of § 727.8A means it penalizes activities understood to lie at the core of 

an open society. For instance, it is a trespass under Iowa law to be on rail or utility property that is 

otherwise open to the public if one is standing on the property rather than crossing over it. Iowa 

Code § 716.7(2)(a)(5)-(6). Thus, § 727.8A creates new special penalties for the nightly news 

broadcasts that report on accidents and environmental concerns from these sites, because reporters 

would be standing on the property using a camera. Likewise, it is a trespass whenever a person is 

orally asked to leave property. Iowa Code § 716.7(2)(a)(2)(a). Thus, the videos members of the 
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public share showing business personnel discriminating against or abusing customers would 

expose those good Samaritans to § 727.8A’s penalties. If the store personnel merely say the person 

needs to stop recording and exit, the customer is transformed from whistleblower to criminal 

violating § 727.8A. This is to say nothing of § 727.8A criminalizing recording as part of political 

protests and investigations that are not only performed by Plaintiffs, but also unions, equal 

protection advocates seeking to uncover discriminatory hiring, and reporters. Defendants do not 

try to defend these applications of § 727.8A because they cannot. Therefore, it is overbroad. 

Stevens, 559 U.S. at 473, 481. 

VII. Plaintiffs are entitled to a declaration and injunction establishing § 727.8A is 
facially unenforceable. 
 

Defendants rightly agree that an overbroad law is facially invalid. Dkt. No. 19, at 33; see 

also Stevens, 559 U.S. at 473. A law is also facially invalid if it fails scrutiny. Bruni v. City of 

Pittsburgh, 824 F.3d 353, 363 (3d Cir. 2016) (“The Court has often considered facial challenges 

simply by applying the relevant constitutional test to the challenged statute, without trying to 

dream up whether or not there exists some hypothetical situation in which application of the statute 

might be valid.”); Doe v. City of Albuquerque, 667 F.3d 1111, 1123-27 (10th Cir. 2012) (canvasing 

case law and demonstrating that applying the “relevant constitutional test” (scrutiny) determines 

whether a party is entitled to facial relief). Indeed, the Eighth Circuit affirmed facial relief against 

a provision of Iowa’s first Ag-Gag law, despite assuming that it had certain applications that would 

“pass constitutional muster,” because it failed scrutiny. Reynolds, 8 F.4th at 787. Therefore, in 

light of the analysis above, § 727.8A is facially invalid in two ways. 

Accordingly, Plaintiffs are entitled to declaratory and injunctive relief prohibiting 

§ 727.8A’s enforcement. See, e.g., Sierra Club v. U.S. Army Corps of Eng’rs, 771 F.2d 409, 413-

14 (8th Cir. 1985) (declaratory relief warranted where government violating the law). Indeed, once 
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a law is held to violate the First Amendment, “the other requirements for obtaining” equitable 

relief “are generally deemed to have been satisfied.” Minn. Citizens Concerned for Life, Inc. v. 

Swanson, 692 F.3d 864, 870 (8th Cir. 2012) (en banc) (preliminary injunction decision).  

Should the Court wish to consider the other equitable factors, “[i]t is well-established that 

the loss of First Amendment freedoms, for even minimal periods of time, unquestionably 

constitutes irreparable injury.” Powell v. Noble, 798 F.3d 690, 702 (8th Cir. 2015) (cleaned up). 

Moreover, the balance of the equities and public interest always favor relief prohibiting the 

enforcement of unconstitutional laws because “it is always in the public interest to protect” those 

rights. Phelps-Roper v. Nixon, 545 F.3d 685, 690 (8th Cir. 2008), overruled on other grounds sub. 

nom. by Phelps-Roper v. City of Manchester, Mo., 697 F.3d 678 (8th Cir. 2012) (en banc). The 

government, of course, cannot claim any burden from being unable to enforce an unconstitutional 

law. 

VIII. In the alternative, Plaintiffs are entitled to a preliminary injunction. 

If Defendants come forward with some eleventh-hour evidentiary issue that the Court 

concludes prevents immediate resolution of this matter, a preliminary injunction is still warranted. 

“The primary distinction is a permanent injunction requires a showing of actual rather than 

probable success on the merits.” Gerlich v. Leath, 152 F. Supp. 3d 1152, 1181 (S.D. Iowa 2016). 

Defendants have been unable to justify § 727.8A based on its plain text. Plaintiffs have already 

searched for and been unable to locate any alternative, legitimate support for the law. Therefore, 

as the First Amendment applies to § 727.8A, and Defendants tried and failed to carry their burdens 

under the level of scrutiny they claim applies, at the least Plaintiffs are likely to prevail on the 

merits and a preliminary injunction is warranted. Minn. Citizens Concerned for Life, 692 F.3d at 

877 (“[W]here we determine the appellants are likely to win on the merits of their First Amendment 

Case 4:21-cv-00231-SMR-HCA   Document 23-1   Filed 11/12/21   Page 21 of 24



20 
 

claim, a preliminary injunction is proper.”). 

Indeed, recognizing that “even a temporary violation of First Amendment rights 

unquestionably constitutes irreparable injury,” the court in the second Iowa Ag-Gag case entered 

a preliminary injunction against that law where the legal issues were much more in dispute. ALDF 

v. Reynolds, 2019 WL 8301668, at *20. The central legal question there—what false speech is 

exempt from the First Amendment under the splintered Supreme Court decision in United States 

v. Alvarez, 567 U.S. 709 (2005)—was already on appeal to the Eighth Circuit from the first Iowa 

Ag-Gag case. Nonetheless, in reasoning that is even more applicable here, the court stated 

“Defendants have not shown why a statute that considerably prohibits protected speech should 

stay in effect when the interests it purportedly advances are unsupported by the record and only 

tangentially associated with the statutory language,” thus a preliminary injunction was warranted. 

Id. at *18. 

IX. Conclusion.  

For the foregoing reasons, the Court should enter summary judgment declaring § 727.8A 

unlawful and enjoining Defendants from enforcing it. In the alternative, the Court should enter a 

preliminary injunction preventing § 727.8A’s enforcement because Plaintiffs are likely to prevail 

on the merits and Defendants should not be allowed to suppress speech further simply by dragging 

out this litigation.  
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In The United States District Court  
For The Southern District of Iowa 

 
ANIMAL LEGAL DEFENSE FUND; 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC.; 
BAILING OUT BENJI; FOOD & WATER 
WATCH; and IOWA CITIZENS FOR 
COMMUNITY IMPROVEMENT 
 
     Plaintiffs,  
 
     v.  
 
KIM REYNOLDS, in her official capacity as 
Governor of Iowa, TOM MILLER, in his official 
capacity as Attorney General of Iowa, VANESSA 
STRAZDAS, in her official capacity as Cass 
County Attorney, CHUCK SINNARD, in his 
official capacity as Dallas County Attorney, and 
JOHN GISH, in his official capacity as 
Washington County Attorney  
 
     Defendants.  

Case No.: 4:21-cv-00231 
 
PLAINTIFFS’ STATEMENT 
OF MATERIAL FACTS 

 
 Pursuant to Local Rule 56(a)(3) Plaintiffs submit this statement of material facts setting 

forth the material facts for which Plaintiffs contend there is no genuine issue to be tried.  

1. Plaintiff Iowa Citizens for Community Improvement (“ICCI”) is a membership-

based organization, in which dues-paying members elect amongst themselves a Board of Directors 

that sets the policies for and guides the organization. A3, A4-A5, A10-A15 (ICCI Decl. ¶¶ 3, 10-

13 & Ex. A).  

2. Throughout its existence, ICCI has engaged in non-violent civil disobedience 

involving trespass. A5 (ICCI Decl. ¶¶ 14-15). 
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3. ICCI’s non-violent civil disobedience is a core component of both ICCI’s public 

facing work and what it provides its members, helping them assert their power in conversations 

they are otherwise prevented from participating in. A5, A8 (ICCI Decl. ¶¶ 14, 38). 

4. ICCI always records its non-violence civil disobedience involving trespass by 

either taking photos or videos that contain images and sound. A6 (ICCI Decl. ¶¶ 22). 

5. ICCI’s recordings of its non-violent civil disobedience are designed to capture the 

protestors, their chants, their statements, and their experiences. Those making the recording are 

instructed not to record the targeted organization or its employees. A6 (ICCI Decl. ¶¶ 23-24). 

6. The recordings are integral to ICCI’s advocacy because they can be shown to 

members, the public, the media, politicians, or corporate wrongdoers, increasing the impact of the 

action and ICCI’s message, and they provide a record if those participating in the non-violent civil 

disobedience witness or experience anything illegal. A6 (ICCI Decl. ¶¶ 25-29). 

7. On numerous occasions, ICCI members and staff have been arrested for trespass 

and other crimes of interfering with property when they engaged in non-violent civil disobedience 

that was being recorded. A5-A6 (ICCI Decl. ¶¶ 17-22). 

8. ICCI-member declarant Adam Mason was arrested for and pled no lo contendre to 

trespass due to his involvement in ICCI non-violent civil disobedience. A17 (Mason Decl. ¶¶ 8-

9). 

9. ICCI-member declarant Janet Wann was arrested for trespass due to her 

involvement in ICCI non-violent civil disobedience. A22 (Wann Decl. ¶ 9). 

10. ICCI-member declarants Mr. Mason, Ms. Wann, and Brenda Brink have all 

previously taken photos and/or produced videos of ICCI non-violent civil disobedience, including 

of non-violent civil disobedience involving trespass, in which they were participating and 
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trespassing. A17, A18, A21-A22, A19-A20 (Mason Decl. ¶¶ 10, 12; Wann Decl. ¶¶ 4-6; Brink 

Decl. ¶¶ 4-5).  

11. Because of Iowa Code § 727.8A, ICCI is engaging in less non-violent civil 

disobedience involving trespass, including declining to pursue potential such actions it was 

considering engaging in prior to the enactment of § 727.8A. The areas where ICCI would consider 

engaging in non-violent civil disobedience involving trespass include Dallas, Cass, and 

Washington Counties. A8 (ICCI Decl. ¶¶ 36-37). 

12. ICCI is investing less resources in planning non-violent civil disobedience 

involving trespass because numerous members will not participate in the actions due to the 

heightened penalties imposed by Iowa Code § 727.8A, thereby decreasing the impact of the 

actions. Because of this, ICCI is engaging in less non-violent civil disobedience involving trespass 

than it was prior to the passage of Iowa Code § 727.8A. A7 (ICCI Decl. ¶¶ 34-35). 

13. ICCI members Mr. Mason, Ms. Wann, and Ms. Brink will not record ICCI non-

violent civil disobedience involving trespass due to § 727.8A. A18, A22, A20 (Mason Decl. ¶¶ 

13-15; Wann Decl. ¶¶ 10-11; Brink Decl. ¶¶ 7-8). 

14. Because of Iowa Code § 727.8A, ICCI member Mr. Mason will not even participate 

in ICCI non-violent civil disobedience involving trespass. A18 (Mason Decl. ¶¶ 13, 15). 

15. However, if Iowa Code § 727.8A was no longer enforceable, Mr. Mason and Ms. 

Wann would participate in and record ICCI’s non-violence civil disobedience involving trespass. 

A18, A22 (Mason Decl. ¶ 16; Wann Decl. ¶ 12). Ms. Brink would consider doing the same. A20 

(Brink Decl. ¶¶ 10). 

16. If Iowa Code § 727.8A was no longer enforceable ICCI would also increase the 

amount of resources it is currently devoting to planning and carrying out non-violent civil 
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disobedience involving trespass, returning to investing the same amount of resources it did before 

§ 727.8A was enacted, which would allow it to carry out more actions involving trespass. A8-A9 

(ICCI Decl. ¶ 39).  

17. Plaintiff Animal Legal Defense Fund (“ALDF”) seeks to provide the public truthful 

information about what is occurring at animal facilities, including by contracting with people to 

perform undercover investigations at animal facilities, which has allowed it to document 

mistreatment of animals. A24-A26 (Walden Decl. ¶¶ 4-6, 9-10, 12). 

18. One of the ways in which ALDF’s investigators conduct undercover investigations 

is by obtaining employment at a facility and, once employed, unbeknownst to the property owner, 

using hidden recording equipment to record images, sound, and related data of unlawful, unethical, 

or inhumane practices. A25, A26 (Walden Decl. ¶¶ 7, 11). 

19. ALDF’s investigators engaged in employment-based undercover investigations 

make recordings in areas open to others, where people perform their job functions. A25 (Walden 

Decl. ¶ 8). 

20. ALDF’s investigators may also pose as customers and make recordings. A25, A26 

(Walden Decl. ¶¶ 9, 12). 

21. ALDF’s investigator’s recordings are then used by ALDF in educational materials, 

media activities, legislative advocacy, regulatory actions, lawsuits, and provided to allies. A26 

(Walden Decl. ¶¶ 11-12). 

22. An ALDF investigator previously performed a customer-based undercover 

investigation in Iowa. A24, A26 (Walden Decl. ¶¶ 4, 12). 
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23. ALDF was in the process of planning an employment-based undercover 

investigation in Iowa when Iowa enacted Iowa Code § 727.8A. A26-A27 (Walden Decl. ¶¶ 13-

15). 

24. Cass, Dall, and Washington Counties are areas that ALDF would consider sending 

an investigator to conduct an employment-based undercover investigation because they contain 

animal facilities that are of concern to ALDF. A27-A28 (Walden Decl. ¶ 16). 

25. However, ALDF is declining to pursue employment-based undercover 

investigations in Iowa because it is concerned Iowa will declare that its investigators are 

trespassing and thus the employee-investigators are violating § 727.8A. ALDF does not believe its 

undercover investigations involve trespass, but § 727.8A, combined with the State’s 

representations that it believes ALDF’s investigators are trespassers, led ALDF to believe that 

Iowa would seek to label ALDF’s investigations a trespass, and given § 727.8A’s penalties it could 

not take that risk. A27-A30 (Walden Decl. ¶¶ 16-22). 

26. If § 727.8A were declared unconstitutional, ALDF would not be deterred from 

conducting employment-based undercover investigations by Iowa’s generic trespass law because 

ALDF does not believe its employment-based undercover investigations amount to a trespass and 

its investigators would be subject to lesser penalties. A28, A30 (Walden Decl. ¶¶ 18, 22). 

27. Section 727.8A is also harming ALDF by inhibiting others from engaging in 

undercover investigations where they make recordings, such as Plaintiffs People for the Ethical 

Treatment of Animals (“PETA”) and Bailing Out Benji (“BoB”), which is material ALDF has 

relied upon in its advocacy in the past and would rely upon again in the future. A30 (Walden Decl. 

¶¶ 23-24). 
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28. Plaintiff PETA seeks to expose the cruelty to animals, including farmed animals, 

using that evidence to educate the public and influence government action, thereby bettering the 

treatment of animals. A33, A36 (Kerr Decl. ¶¶ 4, 26).  

29. One of the ways PETA gathers information is through undercover investigations, 

which it then publishes to promote public and governmental action. A36 (Kerr Decl. ¶¶ 25-26). 

30. PETA’s investigations have revealed illegal and egregious animal abuse and 

resulted in criminal enforcement actions. A33, A34 (Kerr Decl. ¶¶ 6-7, 13). 

31. To gather information about farmed animal cruelty, PETA engages in employment-

based undercover investigations, in which PETA’s investigator gains employment and uses a 

hidden camera (without express permission to do so) to document illegal and unethical conditions, 

as the employee-investigator goes about performing their regularly assigned tasks. A33-A34 (Kerr 

Decl. ¶¶ 6-12).  

32. PETA has conducted such employment-based undercover investigations in Iowa. 

A34 (Kerr Decl. ¶¶ 13-14). 

33. PETA has been informed of ongoing animal cruelty in Iowa it wishes to investigate 

using employment-based undercover investigations, had begun to plan those investigations, and 

intended to finalize those plans once Iowa’s first and second Ag-Gag laws were permanently 

enjoined. A34-A35 (Kerr Decl. ¶¶ 15, 17-21). 

34. However, because of § 727.8A, PETA will not undertake those investigations 

unless it too is enjoined. A35 (Kerr Decl. ¶ 22). 

35. PETA does not believe its investigators trespass, but it believes that § 727.8A 

suggests Iowa prosecutors should regard PETA’s recording on private property as a trespass; this 
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is particularly true as Iowa has repeatedly tried to label PETA’s investigators trespassers. A37-

A38 (Kerr Decl. ¶¶ 32-34). 

36. However, because PETA does not believe its investigators are trespassers, if 

§ 727.8A were enjoined PETA would be willing to proceed, particularly as with § 727.8A declared 

unconstitutional, the State’s efforts to target PETA’s advocacy would have been held unlawful. 

A38 (Kerr Decl. ¶¶ 35-37). 

37. PETA is also harmed by § 727.8A because it wishes to use recordings by other 

organizations, such as ALDF, BoB and ICCI, in its advocacy, but the law discourages them from 

making those recordings. A35 (Kerr Decl. ¶ 16). 

38. Plaintiff BoB works against puppy mills, including by seeking to provide truthful 

information to the public and government about the harms puppy mills cause. A40-A41, A42-A43 

(Callison Decl. ¶¶ 3, 8-9). 

39. As part of this work, BoB has its staff or volunteers enter puppy mills, dog auctions, 

and pet stores as customers, breeders or brokers—only entering areas that customers, breeders, 

and brokers typically access—and record what is occurring there using a hidden recording device 

to obtain images, sound, and related data. A41-A42 (Callison Decl. ¶ 6). 

40. BoB has conducted these investigations around the country, including in Iowa. 

A42-A43 (Callison Decl. ¶¶ 7, 9-11). 

41. BoB uses the recordings its investigators obtain to further its mission of educating 

the public about the mistreatment of dogs due to the puppy mill industry and pressing for greater 

regulatory oversight to prevent such mistreatment. A42-A43 (Callison Decl. ¶¶ 8-9). 

42. BoB was in the process of planning undercover investigations in Iowa when 

§ 727.8A was enacted. A44-A45 (Callison Decl. ¶¶ 14-15). 
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43. However, once § 727.8A was passed, because of the law, BoB declined to engage 

in undercover investigations of an Iowa puppy mill and an Iowa dog breeder it was prepared and 

had taken steps to undertake. A44-A45 (Callison Decl. ¶¶ 15-17). 

44. Iowa’s generic trespass law does not deter BoB from its investigations because it 

does not believe that its investigators are trespassers, but because § 727.8A was passed to single 

out undercover investigators and suggest that recording violates private property rights, BoB now 

fears that its investigators will be subjected to criminal prosecutions for making recordings. This 

is particularly the case as the State has sought to label such investigations trespasses. A46-A47 

(Callison Decl. ¶¶ 19-21). 

45. If § 727.8A were declared unconstitutional, however, BoB would no longer believe 

that the State would seek to target recording as violating private property rights, even recognizing 

Iowa’s generic trespass law would remain in force, as in those circumstances BoB believes Iowa 

would either correctly apply the law or BoB’s rights would be quickly vindicated. A47 (Callison 

Decl. ¶ 22). 

46. Section 727.8A also harms BoB by inhibiting others, including Plaintiffs ALDF 

and PETA from making recordings, which is material BoB has used in its advocacy the past and 

would seek to use again if it were available. A47-A48 (Callison Decl. ¶¶ 23-24). 

47. Defendants themselves have stated Plaintiffs ALDF, PETA and BoB should fear 

their investigators will be labeled trespassers, and thus that they risk charges under § 727.8A, 

because it is “not clear” whether using a camera without permission would be prohibited by Iowa’s 

generic trespass statute. Iowa Code § 716.7. A136 (Br. ISO Mot. to Dismiss of Defs., Dkt. No. 19, 

at 31).  
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48. In other briefing, Defendants also stated that ALDF, PETA, and BoB’s 

investigations amount to a trespass, including asserting that even without the Ag-Gag’s laws 

targeted at Plaintiffs, “the activities Plaintiffs want to engage in are still illegal under Iowa’s 

trespass laws.” A143 (Defs.’ Comb’d Br. ISO Resist. To Pltfs’ MSJ and Cross MSJ, ALDF et al. 

v. Reynolds et al., 4:17-cv-00362-JEG-HCA (S.D. Iowa), Dkt. No. 64, at 28). 

49. Likewise, Defendants have asserted that Plaintiffs’ undercover investigations are a 

“trespass—facilitated by lies.” A145 (Defs.’ Reply Br. ISO MSJ, ALDF et al. v. Reynolds et al., 

4:17-cv-00362-JEG-HCA (S.D. Iowa), Dkt. No. 76, at 2). 

50. Plaintiff Food & Water Watch (“FWW”) is an advocacy organization that works to 

protect food, water, and the climate, including by combatting factory farming in Iowa where it has 

active ongoing work. A50-A51 (FWW Decl. ¶¶ 3-4, 6). 

51. FWW’s advocacy—including reports, books, and legal work—has previously 

relied on information gathered by groups like Plaintiffs ALDF and PETA, particularly the images 

and videos they obtained in their undercover investigations of industrial animal agriculture 

facilities. A51-A53 (FWW Decl. ¶¶ 7-8). 

52. FWW wishes to rely on similar information in the future, particularly from 

investigations in Iowa, and the absence of such information would undermine the speech it wishes 

to develop. A53-A54 (FWW Decl. ¶¶ 9-12). 

53. FWW is also currently working with ICCI against factory farming in Iowa and thus 

wishes to promote ICCI’s non-violent civil disobedience involving trespass connected with that 

campaign in order to draw attention to the issue and help build support for FWW’s and ICCI’s 

work. A50-A51, A54-A55 (FWW Decl. ¶¶ 6, 13-14). 
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54. Iowa Code § 727.8A has negatively impacted FWW’s ability to engage in its 

desired speech by preventing ALDF, PETA, ICCI, and others from gathering the images, videos, 

and data on which FWW would rely. A54-A55 (FWW Decl. ¶¶ 11-14). 

55. Defendants represented to the Court that Iowa Code § 727.8A was passed to further 

the governmental interest of protecting “property and the right to privacy,” as well as the “[r] 

elated” right of “the protection of propriety [sic] information or trade secrets.” A132-A133 (Br. 

ISO Mot. to Dismiss of Defs., Dkt. No. 19, at 27-28). 

56. Defendants argued that Iowa Code § 727.8A is “Narrowly Tailored to the 

Significant Governmental Interests,” but failed to introduce any evidence that the state considered 

alternatives to enacting Iowa Code § 727.8A. A133-A137 (Br. ISO Mot. to Dismiss of Defs., Dkt. 

No. 19, at 28-32). 

57. Defendants argued that Iowa Code § 727.8A is not overbroad, but only defended 

its applications by arguing Iowa Code § 727.8A does not cover “protected speech.” A138-A141 

(Br. ISO Mot. to Dismiss of Defs., Dkt. No. 19, at 33-36). 
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In The United States District Court  
For The Southern District of Iowa 

 
ANIMAL LEGAL DEFENSE FUND; 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC.; 
BAILING OUT BENJI; FOOD & WATER 
WATCH; and IOWA CITIZENS FOR 
COMMUNITY IMPROVEMENT 
 
     Plaintiffs,  
 
     v.  
 
KIM REYNOLDS, in her official capacity as 
Governor of Iowa, TOM MILLER, in his official 
capacity as Attorney General of Iowa, VANESSA 
STRAZDAS, in her official capacity as Cass 
County Attorney, CHUCK SINNARD, in his 
official capacity as Dallas County Attorney, and 
JOHN GISH, in his official capacity as 
Washington County Attorney  
 
     Defendants.  

Case No.: 4:21-cv-00231 
 
DECLARATION OF 
BRENDA BRINK  

 
 I, Brenda Brink, hereby declare as follows: 

1. The matters set forth in this declaration are based on my personal knowledge and 

experience. If called to testify as to these matters, I could and would competently testify to what 

is set out in this declaration. 

2. I have been an annual dues-paying Member of Iowa Citizens for Community 

Improvement (“ICCI”) for nine years and have served on its Board of Directors.  

3. As a Member of ICCI, I have worked with the organization to publicize its issues 

and proposed policy solutions in a variety of ways. 

4. This includes participating in non-violent civil disobedience involving a protest in 

the lobby of a Wells Fargo in Polk County, meant to highlight the company’s moral failing in 
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In The United States District Court  
For The Southern District of Iowa 

 
ANIMAL LEGAL DEFENSE FUND; 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC.; 
BAILING OUT BENJI; FOOD & WATER 
WATCH; and IOWA CITIZENS FOR 
COMMUNITY IMPROVEMENT 
 
     Plaintiffs,  
 
     v.  
 
KIM REYNOLDS, in her official capacity as 
Governor of Iowa, TOM MILLER, in his official 
capacity as Attorney General of Iowa, VANESSA 
STRAZDAS, in her official capacity as Cass 
County Attorney, CHUCK SINNARD, in his 
official capacity as Dallas County Attorney, and 
JOHN GISH, in his official capacity as 
Washington County Attorney  
 
     Defendants.  

Case No.: 4:21-cv-00231 
 
DECLARATION OF JANET 
L. WANN  

 
 I, Janet L. Wann, hereby declare as follows: 

1. The matters set forth in this declaration are based on my personal knowledge and 

experience. If called to testify as to these matters, I could and would competently testify to what 

is set out in this declaration. 

2. I have been an annual dues-paying Member of Iowa Citizens for Community 

Improvement (“ICCI”) for at least ten years. 

3. I was also a member of the ICCI Board of Directors for two years.  

4. As a Member of ICCI, I have participated in approximately 20 actions involving 

trespass, in order to highlight the organization’s policy positions with which I agree.  

5. These actions have occurred throughout the State of Iowa. 
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6. In many of those actions I recorded images of the protest.  

7. I have shared images I recorded of protests involving trespass with ICCI and other 

ICCI members to enhance the organization’s advocacy.  

8. I believe part of the value of engaging in non-violent civil disobedience is to record 

that advocacy so that policymakers and other Iowans can see the message and passion of ICCI’s 

members, encouraging them to join us. 

9. As part of one of the actions involving trespass I was arrested for trespass.  

10. However, due to Iowa Code § 727.8A, I will not participate and record ICCI non-

violent civil disobedience involving trespass.  

11. The penalties under Iowa Code § 727.8A, which are much more significant than 

for trespass, are keeping me from acting. I fear being convicted of an aggravated misdemeanor.  

12. If Iowa Code § 727.8A were declared unconstitutional or enjoined, however, I 

would participate in and record ICCI non-violence civil disobedience involving trespass. 

I declare under penalty of perjury that the foregoing is true and correct.  

Executed in Mason City, Iowa on November 9, 2021. 

 

       _______________________ 

       Janet L. Wann 
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UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF IOWA 

ANIMAL LEGAL DEFENSE FUND; PEOPLE 
FOR THE ETHICAL TREATMENT OF 
ANIMALS, INC.; BAILING OUT BENJI; 
FOOD & WATER WATCH; and IOWA 
CITIZENS FOR COMMUNITY 
IMPROVEMENT 

     Plaintiffs, 

     v. 

KIM REYNOLDS, in her official capacity as 
Governor of Iowa, TOM MILLER, in his official 
capacity as Attorney General of Iowa, VANESSA 
STRAZDAS, in her official capacity as Cass 
County Attorney, CHUCK SINNARD, in his 
official capacity as Dallas County Attorney, and 
JOHN GISH, in his official capacity as 
Washington County Attorney  

     Defendants. 

Case No.: 4:21-cv-00231 

AFFIDAVIT OF MARK 
WALDEN IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT 

 AFFIDAVIT OF MARK WALDEN 

I, Mark Walden, declare as follows: 

1. The facts contained in this declaration are known personally to me and, if called

as a witness, I could and would testify competently thereto under oath. 

2. I am the Chief Programs Officer at the Animal Legal Defense Fund (ALDF). I

have served in this capacity since 2016. In this role, I am responsible for overseeing and 

coordinating ALDF’s activities across its seven programs: Animal Law, Civil Litigation, 

Criminal Justice, Legal Campaigns, Legislative Affairs, Policy, and Pro Bono. I also coordinate 

the work of these programs with ALDF’s executive leadership, communications, and donor and 

member outreach. Accordingly, I am intimately familiar with the negative effects of “Ag-Gag” 

laws, including Iowa Code § 727.8A, on ALDF’s mission-driven activities. 
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3. ALDF is a national nonprofit animal protection organization founded in 1979 that 

uses education, public outreach, investigations, legislation, and litigation to protect the lives and 

advance the interests of animals, including animals who are raised for food. ALDF is supported 

by over 2,500 pro bono attorneys and more than 300,000 members and supporters nationwide, 

including in Iowa.   

4. ALDF’s mission is best served by demonstrating the true conditions in which 

animals in commercial industries are kept, the practices to which they are subjected, and the 

suffering they endure. This means ALDF must be able to gather and use evidence and 

information about how meat, dairy, eggs, and related animal products are produced in a similarly 

cruel manner industry-wide, across factory farms and slaughterhouses throughout the United 

States; that companion animals bred in puppy and kitten mills and sold for profit to unsuspecting 

consumers are kept in filthy, neglectful, and cruel conditions industry-wide that cause them to be 

sick; and that captive animals at roadside zoos are also commonly kept in filthy, neglectful, and 

cruel conditions that cause them to suffer physical and psychological harm. Because these 

industries are spread across the country, ALDF must be able to gather and use evidence and 

information in a variety of states, rather than in a select few.  

5. Because access to truthful information about the conditions and practices inside 

factory farms, slaughterhouses, puppy and kitten mills, and roadside zoos is so vital to ALDF 

fulfilling its mission, and because this information is difficult, if not impossible, to obtain 

without gathering first-hand evidence of the conditions and practices, ALDF has employed and 

contracted with investigators and investigative entities to conduct undercover investigations at 

animal facilities around the country, including in Iowa. These facilities would meet the definition 

of “property” under Iowa Code § 716.7(1)(a). 
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6. In its experience conducting and sponsoring investigations, ALDF has found that 

it is often necessary to work with investigators who gain employment with agricultural facilities, 

or pose as patrons or buyers at facilities, because other methods of information gathering, such as 

communications with whistleblowers or filming from outside facilities, are often unreliable and 

frequently ineffective.  

7. During the employment-based investigations, investigators apply for and obtain 

employment at an agricultural facility through the usual channels. In doing so, investigators do 

not disclose that they are investigators or their animal-protection affiliation; they obtain 

employment with the intent to make video or audio recordings therein. Once employed, 

unbeknownst to the property owners, the investigators use hidden recording equipment, 

including small cameras, to record what they observe and to document any unlawful, unethical, 

and/or inhumane business practices.  

8. Investigator-employees perform all assigned lawful tasks while using this hidden 

recording equipment to document activities in areas of the facility that employees and others 

have access to in order to perform their job duties, such as the slaughterhouse floor or inside a 

chicken house. The recording equipment—which does not interfere with the investigator-

employees’ work—captures audio and video, which can include other data such as time stamps 

and location information. 

9. Investigators sent on ALDF’s behalf routinely document violations of applicable 

laws and regulations, including unsanitary practices, cruelty to animals, pollution, sexual 

misconduct, labor law violations, and other misdeeds of public concern—all while performing 

the tasks assigned by the employer (during employment-based investigations) or posing as a 

patron or buyer (during non-employment-based investigations).  
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10. ALDF has conducted numerous undercover investigations of this kind in the past. 

For example, in 2015, ALDF conducted an undercover investigation of a Texas-based chicken 

slaughter plant operated by Tyson Foods that showed widespread misconduct. In 2016, ALDF 

conducted an undercover investigation of a Nebraska-based pig breeding facility supplying 

Hormel Foods, revealing egregious cruelty to and neglect of pigs. And before the passage of 

Iowa’s first Ag-Gag law, Iowa Code § 717A.3A, ALDF conducted undercover investigations in 

Iowa, including one investigation of the Cricket Hollow Animal Park in Manchester, Iowa. 

11. ALDF has used videos and photos of unlawful, unethical, and/or inhumane 

business practices as well as time stamps and location information obtained through such 

investigations in its work to seek enforcement of civil and criminal laws and regulations; 

encourage legislative and industry reform; develop regulatory comments, petitions, and 

administrative complaints; educate the public about factory farms, slaughterhouses, puppy and 

kitten mills, and roadside zoos; push for changes in corporate policies and supply chains; and 

otherwise advocate for animals. ALDF often shares the footage its undercover investigations 

capture with the public by putting it on social media, disseminating it to news media, and 

forwarding it to other organizations.  

12. For example, ALDF’s employment-based undercover investigation of the Tyson 

chicken slaughterhouse resulted in a media exposé and gave rise to four separate legal 

complaints. Likewise, ALDF’s consumer-based investigation of the Cricket Hollow Animal Park 

in Manchester, Iowa resulted in litigation and the ultimate rescue of animals confined there. In 

ALDF’s experience, undercover investigation footage—which can be widely publicized, shared, 

and viewed—is one of our most powerful advocacy tools. 

13. ALDF has long had a particular interest in gaining undercover investigation 
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footage and evidence from animal facilities in Iowa because, unfortunately, it leads the nation in 

industrial animal agriculture, has a high concentration of puppy mills, and is home to notorious 

roadside zoos. After the first Ag-Gag law, Iowa Code § 717A.3A, was struck down in February 

of 2019, following ALDF and its co-plaintiffs’ challenge, ALDF began to plan an investigation 

in Iowa. But state legislators acted swiftly to pass follow-on Ag-Gag legislation, the “agricultural 

production facility trespass” law, codified at § 717A.3B, which forced ALDF to shelve its 

investigation plans.  

14. ALDF and its co-plaintiffs moved quickly to challenge the “agricultural 

production facility trespass” law and, in December of 2019, secured a preliminary injunction 

barring its enforcement. After the preliminary injunction was entered ALDF wasted no time in 

planning to conduct an undercover investigation at an agricultural production facility in Iowa. 

ALDF wanted to show what had been hidden in Iowa since the passage of the first Ag-Gag law 

and wanted to move quickly to secure investigative footage to show the public. If Iowa 

legislators introduced a new Ag-Gag bill, ALDF wanted to be ready to show the public the 

unlawful, unethical, and/or inhumane conduct they were trying to keep secret. 

15. But the pandemic slowed ALDF’s progress, and then Iowa lawmakers again beat 

ALDF to the punch, passing Iowa Code § 727.8A, which again forced ALDF to pause its 

planned undercover investigation. ALDF has since refrained from taking any further steps to 

carry out an investigation for fear that this new Ag-Gag law will be used against it.  

16. Iowa’s Cass, Dallas, and Washington Counties are home to animal facilities of the 

kind ALDF would seek to investigate; these facilities would all meet the definition of “property” 

under Iowa Code § 716.7(1)(a). But ALDF has not pursued investigations there (or anywhere 

else in Iowa) because we fear law enforcement officers and prosecutors will construe the typical 
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activities of investigators sent on our behalf as violating § 727.8A.  

17. Because ALDF’s employment-based investigations expose illegal, unethical, and 

inhumane conduct, and use cameras or electronic surveillance equipment as part of those 

investigations, ALDF fears prosecution under Iowa Code § 727.8A if it were to move forward 

with an employment-based investigation of an animal agricultural facility in Iowa. 

18. The trespass law, on its own, did not previously deter ALDF from pursuing 

investigations because, as explained above, investigators sent on ALDF’s behalf apply for and 

perform their jobs just like any other worker, following all the rules and lawfully on the 

premises. However, they also wear a hidden camera while doing so. While the trespass law alone 

did not explicitly identify audio and video recording as trespasses, § 727.8A does; it overlays the 

terms of the trespassing law in a manner that heightens the risk Iowa prosecutors will interpret 

employment-based investigators as trespassers, and thus subject investigators to the burdens of a 

criminal prosecution. ALDF is therefore fearful it would be prosecuted under Iowa Code 

§ 727.8A if it conducted an employment-based investigation in Iowa because it is fearful 

prosecuting authorities in Iowa will attempt to label ALDF and its employment-based 

investigator(s) as criminal trespassers under Iowa Code § 716.7, and as such, subject us to 

additional charges and penalties under § 727.8A. Section 727.8A has thus deterred ALDF’s 

investigations separate and apart from the trespass law—which on its own did not. 

19. Thus, while ALDF does not believe our investigations constitute simple trespass, 

we fear that the trespass law in combination with the more specific § 727.8A could and will be 

used to target our activities. The state’s prior characterization of our investigative activities as 

“agricultural production facility trespass” (through § 717A.3B), and the statements in 

Defendants’ motion to dismiss this lawsuit, make clear ALDF’s fear is not unreasonable. As 
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Defendants said, while “Iowa’s general trespass law requires the individual to ‘wrongfully’ use 

an inanimate object without permission of the property owner, and it is not clear using a camera 

would be ‘wrongful’ for purposes of the statute in the absence of a direct and specific notice of 

the prohibition from the employer directly to the employee.” Defs.’ Brief in Supp. of Mot. to 

Dismiss 31, ECF No. 19 (emphasis added). The Defendants similarly assert the application of the 

trespass law may be unclear “if the employer had a ‘no photography’ sign posted.” Id.  

20. The state’s own admission that the trespass law’s application to ALDF’s 

investigative activities is “not clear” is the same as saying that prosecution could happen—

exactly ALDF’s fear. And reading § 727.8A against the backdrop of Iowa’s anti-investigator 

legislative climate adds to our concern that the law will actually be used against us. The Iowa 

legislature, through this law, specifically singled out “knowingly plac[ing] or us[ing] a camera or 

electronic surveillance device that transmits or records images or data”—i.e., the core 

investigative practice ALDF and its investigative partners employ—for specific heightened 

penalties not long after ALDF and its co-plaintiffs succeeded in barring the enforcement of both 

of Iowa’s previous two Ag-Gag laws. ALDF followed the bill’s passage and is aware of the 

statements made by Iowa state senators Boulton, Shipley, and Bisignano indicating that it was 

designed to apply to agricultural facilities. ALDF is further aware that the Iowa Pork Producers 

Association advocated for the bill. All of these indicators led us to conclude that, like the other 

Ag-Gag laws, this new law was meant to target ALDF’s undercover investigation activities. 

21. Thus, taken in this context, ALDF understands § 727.8A to be targeted at 

investigations and therefore fears its application. Defendants’ statements about the various ways 

prosecutors could seek to apply the law to ALDF’s investigative activities confirms the 

reasonableness of our fear. ALDF thus has refrained from conducting its planned undercover 
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investigations. 

22. If § 727.8A is—like the first two Ag-Gag laws—declared unconstitutional and 

stricken, the general trespass law would no longer be a bar to ALDF carrying out plans to 

commission and publicize an undercover investigation at an animal facility in Iowa, because 

Iowa prosecutors would no longer be incentivized to target videorecording and audio recording. 

In other words, going back to the status quo ante would alleviate ALDF’s fear of prosecution.  

23. ALDF also uses the results of other organizations’ undercover investigations 

(using hidden recording equipment) in its outreach, regulatory, legislative, and litigation projects, 

and would do so with regard to a future undercover investigation conducted in Iowa. To take just 

one example of many, ALDF relied heavily on footage and evidence from a 2015 undercover 

investigation conducted by Animal Outlook of a Hormel Foods slaughterhouse operating at high 

line speeds to oppose, through regulatory advocacy and litigation, U.S. Department of 

Agriculture’s nationwide expansion of the dangerous and inhumane pilot program the Hormel 

slaughterhouse was operating. 

24. In thwarting its and others’ investigations, such as those of fellow Plaintiffs PETA 

and Bailing Out Benji, Iowa’s latest Ag-Gag law is impeding ALDF’s ability to carry out our 

mission by diminishing the supply of investigations that support ALDF’s many forms of 

advocacy for animals. This keeps secret and undisclosed the information, audio and video 

footage, and imagery whose dissemination could help motivate greater legal protections for 

animals, which is ALDF’s central goal.  
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UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF IOWA 

ANIMAL LEGAL DEFENSE FUND; 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC.; 
BAILING OUT BENJI; FOOD & WATER 
WATCH; and IOWA CITIZENS FOR 
COMMUNITY IMPROVEMENT 

     Plaintiffs, 

     v. 

KIM REYNOLDS, in her official capacity as 
Governor of Iowa, TOM MILLER, in his official 
capacity as Attorney General of Iowa, VANESSA 
STRAZDAS, in her official capacity as Cass 
County Attorney, CHUCK SINNARD, in his 
official capacity as Dallas County Attorney, and 
JOHN GISH, in his official capacity as 
Washington County Attorney  

     Defendants. 

Case No.: 4:21-cv-00231 

DECLARATION OF MINDI 
CALLISON IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT 

 DECLARATION OF MINDI CALLISON 

I, Mindi Callison, declare as follows: 

1. The facts contained in this declaration are known personally to me and, if called

as a witness, I could and would testify competently thereto under oath. 

2. I am the Founder and Executive Director of Bailing Out Benji, a plaintiff in the

above-captioned action. 

3. Bailing Out Benji is a nonprofit organization, founded in Iowa in 2011 and

supported by volunteers across the country, dedicated to providing the public with current and 

accurate information about the puppy mill problem across the United States. In addition to its 

puppy mill research and education efforts, Bailing Out Benji works to inspire more advocates to 
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make change in their own communities by providing them with the educational tools to do so, 

such as puppy mill maps.  

4. A puppy mill is any high-volume breeder that puts profit over the welfare of the 

animals. Puppy mills cut corners in veterinary care, quality of food, and genetic tests to save 

money, while also forcing dogs to live in close and unsanitary confinement with little to no 

human interaction. Mother dogs in puppy mills are treated as puppy-producing machines and not 

like family pets. 

5. In order to further Bailing Out Benji’s mission and gather information about 

puppy mills and their links to pet stores nationwide, Bailing Out Benji conducts undercover 

investigations of puppy mills, dog auctions, and pet stores. Bailing Out Benji staff members and 

volunteers serve as our undercover investigators. Unbeknownst to facility owners, they pose as 

customers or as pet breeders or brokers at puppy mills, dog auctions, and pet stores. Bailing Out 

Benji’s investigators do not disclose their true purpose for entering the puppy mill, dog auction, 

or pet store, nor their affiliation with Bailing Out Benji. The puppy mills, dog auctions, and pet 

stores that Bailing Out Benji investigates in this way would meet the definition of “property” 

under Iowa Code § 716.7(1)(a). 

6. Inside the mills, auctions, and stores, Bailing Out Benji’s undercover investigators 

use hidden recording equipment, including small cameras, to capture and document the neglect 

and mistreatment of the dogs and any other unscrupulous conduct. The hidden recording 

equipment captures audio, video, and other data such as time and location information. Bailing 

Out Benji’s undercover investigators are unobtrusive and take care not to cause any damage to 

the facilities. They simply engage in activities typical of a customer, breeder, or broker—like 

observing and interacting with dogs offered for sale—while using the hidden recording 
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equipment to document activity in areas of the mills, auctions, and stores that other customers, 

breeders, and brokers would typically have access to.  

7. For example, in 2021, Colorado passed a puppy mill transparency bill that 

requires pet stores to disclose information about the puppy’s origins and cost to customers on all 

kennels in the store and any online advertisements. Because Colorado doesn’t have an Ag-Gag 

law, Bailing Out Benji volunteers are able to go into pet stores, posing as regular customers, to 

take photos and videos in order to see whether the stores are complying with the new law. In 

September 2021, our Colorado volunteers visited eleven pet stores in this way and documented 

violations through photos and videos. We participate in these types of investigations in numerous 

other states without Ag-Gag laws too, including Texas, Illinois, Wisconsin, Arizona and 

California.  

8. Bailing Out Benji also uses the footage that its undercover investigators capture to 

educate the public about how dogs are treated in the puppy mill industry. In Bailing Out Benji’s 

experience, such footage is a powerful policy-shaping instrument when shared with the public. 

For example, Bailing Out Benji recently used videos from its own investigations and 

investigations conducted by others to highlight how puppy mills neglect and mistreat dogs as a 

result of the U.S. Department of Agriculture’s (USDA) lax enforcement of the Animal Welfare 

Act (AWA). Bailing Out Benji also used these videos to demand increased enforcement of the 

AWA in puppy mills.  

9. Bailing Out Benji also uses the footage that its undercover investigators capture to 

drive legislative action more directly. For example, through our investigations in California, we 

were able to prove that pet stores were participating in a nation-wide puppy laundering scheme 

and breaking the law in partnership with puppy mills, which resulted in stronger state legislation. 
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Because of our investigations in Arizona, we were able to prove that the pet stores were breaking 

state law and help policy makers look at various ways to enforce the law. 

10. Prior to the passage of Iowa’s first Ag-Gag law, Iowa Code § 717A.3A, Bailing 

Out Benji conducted undercover investigations into Iowa puppy mills, dog auctions, and pet 

stores. The goal of these undercover investigations was to document and expose the neglect and 

mistreatment of dogs in puppy mills and trace those dogs to the pet stores in Iowa that ultimately 

purchased them. For example, I posed as a college-bound student buying a puppy to keep her 

company so that I could go into a puppy mill that sold dogs to a pet store in Ames, Iowa.  

11. I documented the conditions inside the puppy mill and used that documentation to 

pressure the pet store in Ames to stop buying puppies from the puppy mill. When that effort 

failed, Bailing Out Benji’s volunteers protested the Ames pet store every weekend for seven 

years before it went out of business in 2018. I also investigated the Century Farm puppy mill in 

2011 and a dog auction at K-D Kennels in 2012 by posing as a potential buyer.  

12. After the first Ag-Gag law was signed into law, Bailing Out Benji largely ceased 

its undercover activities in Iowa for fear of being discovered and facing prosecution. When that 

law was declared unconstitutional, we looked forward to once again conducting undercover 

investigations of puppy mills and dog auctions.  

13. But within weeks, the state passed a second Ag-Gag law, Iowa Code § 717A.3B, 

which also exposed us to criminal liability for engaging in undercover investigations, so Bailing 

Out Benji had to forgo its planned undercover investigative activities once again. For example, 

we were prevented from sending a volunteer to apply for a job at a puppy mill south of Ames, 

Iowa, which had posted a “help wanted” ad on a Facebook group of approximately 22,000 

people. This particular puppy mill is one that Bailing Out Benji has been concerned about for 
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some time, and we planned to use hidden recording equipment, including small cameras, to 

observe and document the conditions inside and, if warranted, expose any abusive or unsafe 

conditions to regulatory agencies and the public. But because of the second Ag-Gag law, we 

were unable to conduct this undercover investigation. 

14. Bailing Out Benji and its co-plaintiffs quickly challenged the second Ag-Gag law, 

Iowa Code § 717A.3B, and, in December 2019, secured a preliminary injunction barring its 

enforcement. After the preliminary injunction was entered, Bailing Out Benji again resumed 

planning undercover investigations in Iowa. We wanted to show what had been going on in 

puppy mills, pet stores, and dog auctions since the passage of the first Ag-Gag law and wanted to 

move quickly to secure investigative footage to show the public. After we secured a preliminary 

injunction prohibiting the enforcement of the second Ag-Gag law, Bailing Out Benji again 

looked forward to resuming undercover investigations of puppy mills and dog auctions.  

15. But the pandemic hindered those plans, and then Iowa lawmakers passed the third 

Iowa Ag-Gag law, Iowa Code § 727.8A, which also exposes us to potential criminal liability for 

engaging in undercover investigations. The law forced Bailing Out Benji to let opportunities to 

conduct undercover investigations pass us by. For example, this year (2021) we began 

researching Maple Hill Puppies, a puppy mill in Seymour, Iowa owned by Daniel Gingerich, 

which USDA inspection reports revealed had dozens of AWA violations. We quickly realized 

that this puppy mill was a problem and began publicly reporting on the facility, its violations, 

and its connection to pet stores across the country. We heard from many local citizens who had 

dealings with the puppy mill; several families were invited to the facility itself to purchase 

puppies. Bailing Out Benji volunteers and employees wanted to pose as potential puppy buyers 

in order to gather footage documenting conditions on the property, but we felt that, due to the 
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new Ag-Gag law, it was too risky. While the USDA and the Department of Justice were 

investigating the puppy mill, hundreds of dogs suffered and died there—dogs we might have 

been able to help sooner if we had been able to record and share images and videos of the 

horrendous treatment of dogs on the property.  

16. Similarly, Bailing Out Benji was ready to pose as customers to gain access to dog 

breeding facilities for the purpose of investigating the facilities’ compliance with tough new 

regulations adopted by the Iowa Department of Agriculture in 2020—something we were 

particularly keen to do as both the Iowa Department of Agriculture and the USDA had 

suspended their routine inspections due to the pandemic. But because of § 727.8A, Bailing Out 

Benji held back from trying to gain access to the facilities and record photos and videos. Thus, 

despite the dire need for our investigations and the advocacy they support, Bailing Out Benji’s 

pause on undercover investigations is still in effect due to its fear that the new Ag-Gag law will 

be used against it. 

17. In short, Bailing Out Benji has identified puppy mills, dog auctions, and pet stores 

in Iowa, which are all facilities that meet the definition of “property” under Iowa Code § 

716.7(1)(a), where it would conduct undercover investigations. But Bailing Out Benji will not 

pursue any undercover investigation in Iowa because our investigations document and expose the 

neglect and mistreatment of dogs by using cameras or electronic surveillance equipment, and we 

fear law enforcement officers and prosecutors will construe Bailing Out Benji’s typical 

investigating activities as violating § 727.8A. 

18. The trespass law alone did not previously prevent Bailing Out Benji from 

conducting undercover investigations because, as explained above, our investigators merely pose 

as customers, breeders, and brokers and engage in the same activities as others in those roles. 
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However, our investigators also wear a hidden camera while visiting the puppy mills, dog 

auctions, and pet stores. While the trespass law alone did not explicitly identify audio and video 

recording as trespasses, Iowa Code § 727.8A does; it overlays the terms of the trespassing law in 

a manner that heightens the risk Iowa prosecutors will interpret our investigators as trespassers, 

and thus it subjects investigators to the burdens of criminal prosecution. Bailing Out Benji is 

therefore fearful it would be prosecuted under § 727.8A if it conducted an investigation in Iowa 

because it is fearful prosecuting authorities in Iowa will attempt to label Bailing Out Benji and its 

investigators as criminal trespassers under Iowa Code § 716.7 and, as such, subject us to 

additional charges and penalties under § 727.8A. Section 727.8A has thus deterred our 

investigations separate and apart from the trespass law—which on its own did not.    

19. Thus, while Bailing Out Benji does not believe our investigations constitute 

simple trespass, we fear that the trespass law in combination with the more specific § 727.8A 

could and will be used to target our activities. The statements in Defendants’ motion to dismiss 

this lawsuit make clear Bailing Out Benji’s fear is not unreasonable. As Defendants said, while 

“Iowa’s general trespass law requires the individual to ‘wrongfully’ use an inanimate object 

without permission of the property owner, and it is not clear using a camera would be ‘wrongful’ 

for purposes of the statute in the absence of a direct and specific notice of the prohibition from 

the employer directly to the employee.” Defs.’ Brief in Supp. of Mot. to Dismiss 31, ECF No. 19 

(emphasis added).  

20. The state’s own admission that the trespass law’s application to Bailing Out 

Benji’s investigative activities is “not clear” is the same as saying that prosecution could 

happen—exactly our fear. And § 727.8A against the backdrop of Iowa’s anti-investigator 

legislative climate adds to our concern that the law will actually be used against us. The Iowa 
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legislature, through this law, specifically singled out “us[ing] a camera or electronic surveillance 

device that transmits or records images or data”—i.e., a central practice of Bailing Out Benji’s 

investigators—for specific heightened penalties not long after Bailing Out Benji and its co-

plaintiffs succeeded in barring the enforcement of both of Iowa’s previous two Ag-Gag laws. 

Bailing Out Benji followed the bill’s passage and is aware of the statements made by Iowa state 

legislators indicating that it was designed to apply to agricultural facilities like the ones we 

investigate. All of these indicators led us to conclude that, like the other Ag-Gag laws, this new 

law was meant to target Bailing Out Benji’s undercover investigation activities.  

21. Thus, taken in this context, Bailing Out Benji understands § 727.8A to be targeted 

at investigations and therefore fears its application. Defendant’s statements about ways 

prosecutors could seek to apply the law to Bailing Out Benji’s investigative activities confirms 

the reasonableness of our fear. Bailing Out Benji thus has refrained from conducting its planned 

undercover investigations at Iowa puppy mills, dog auctions, and pet stores. 

22. If § 727.8A follows in the footsteps of the first two Ag-Gag laws and is declared 

unconstitutional and stricken, the general trespass law would no longer be a bar to Bailing Out 

Benji carrying out its plans to conduct undercover investigations using hidden recording 

equipment, including small cameras, at puppy mills, dog auctions, and pet stores in Iowa. This is 

because Iowa prosecutors would no longer be incentivized to target videorecording and audio 

recording. In other words, going back to the state of the law before § 727.8A was passed would 

alleviate our fear of prosecution.  

23. Bailing Out Benji also uses the results of other organizations’ undercover 

investigations (using hidden recording equipment) to educate the public and push for reforms in 

the puppy mill industry. Bailing Out Benji would do so with regard to any such undercover 
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In The United States District Court  
For The Southern District of Iowa 

 
ANIMAL LEGAL DEFENSE FUND; 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC.; 
BAILING OUT BENJI; FOOD & WATER 
WATCH; and IOWA CITIZENS FOR 
COMMUNITY IMPROVEMENT 
 
     Plaintiffs,  
 
     v.  
 
KIMBERLY K. REYNOLDS, in her official 
capacity as Governor of Iowa, and TOM 
MILLER, in his official capacity as Attorney 
General of Iowa, VANESSA STRAZDAS, in her 
official capacity as Cass County Attorney, CHUCK 
SINNARD, in his official capacity as Dallas 
County Attorney, and JOHN GISH, in his official 
capacity as Washington County Attorney 
 
     Defendants.  

Case No.: 4:21-cv-00231 
 
DECLARATION OF 
MICHELE MERKEL ON 
BEHALF OF PLAINTIFF 
FOOD & WATER WATCH 

 

I, Michele Merkel, hereby declare as follows: 

1. My name is Michele Merkel, and I am the Managing Director of Advocacy 

Programs at Food & Water Watch (“FWW”). My business address is 1616 P Street NW, Suite 

300, Washington, D.C. 20036. Unless otherwise stated, I have personal knowledge of all the 

facts stated below and am authorized to make the following statements on behalf of FWW. I can 

and would competently testify to all the facts below if called as a witness in the above-captioned 

case.  

2. I have worked for FWW for the past 10 years and have held positions within 

several departments of FWW. Given my past and present duties, I am intimately familiar with 

the organization’s mission, membership, activities, and operations. 
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3. FWW is a national, non-profit membership organization that mobilizes regular 

people to build political power to move bold and uncompromised solutions to the most pressing 

food, water, and climate problems of our time. FWW uses grassroots organizing, media outreach, 

public education, research, policy analysis, and litigation to protect people’s health, 

communities, and democracy from the growing destructive power of the most powerful 

economic interests. FWW has more than 2.9 million members and supporters, including more 

than 22,000 members and supporters in Iowa.  

4. FWW’s objectives include ensuring that Americans consume safe, accessible, and 

sustainably produced food and have access to clean water, as well as organizing people to take 

action to change the rules for how food is produced. Accordingly, FWW advocates extensively 

on issues surrounding industrial animal agriculture systems, also known as “factory farming.” 

For example, one of FWW’s priority campaigns is focused on banning factory farms. FWW has 

worked on factory farm issues for over 10 years throughout the country, including extensively in 

Iowa for several years. 

5. To accomplish its objectives, FWW works to increase transparency regarding 

factory farms to shed light on their pollution and other harms. This transparency is critical to 

FWW’s efforts to educate the public and government officials about the many harmful impacts 

of factory farming. FWW’s work includes disseminating information related to factory farming’s 

food safety risks, threats to worker safety, contributions to climate change, water and air 

pollution, and poor animal welfare. FWW accomplishes this through its websites, news articles, 

press releases, reports, fact sheets, newsletters, social media, action alerts, email 

communications, and legal advocacy. 

6. Iowa is a key state for FWW’s factory farm campaign because of the size, power, 
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and adverse impacts of the industry in Iowa. FWW has invested in Iowa-based staff as part of its 

multi-year campaign. And FWW has engaged in legal advocacy in Iowa for several years, 

focused on exposing the industry’s pollution and other harms. In particular, we are advancing a 

campaign for a legislative moratorium on factory farms in Iowa. Plaintiff Iowa Citizens for 

Community Improvement (“Iowa CCI”) is a close partner in this campaign and related factory 

farm advocacy work, and we often hold events together and share campaign materials and 

information.   

7. These advocacy efforts routinely rely on information obtained by employment-

based undercover investigations because factory farm facilities that produce food and impact the 

environment are largely concealed from public view. These facilities are also inadequately 

regulated by state and federal regulators, making information obtained by such investigations all 

the more critical to FWW’s advocacy and the public interest in holding harmful conduct to 

account. As part of these efforts, FWW has relied on information provided by advocacy groups 

like People for the Ethical Treatment of Animals (“PETA”). 

8. The following are examples of FWW’s reliance on undercover investigations 

and/or the information derived from those investigations in its advocacy: 

a. Exhibit 1 is a true and correct copy of excerpts from Foodopoly, a book written by 

FWW’s Executive Director that FWW uses to educate the public. The book 

discusses the harms of corporate control in the food industry, and these excerpts 

discuss an undercover investigation into the Hallmark/Westland slaughter facility 

performed by a Humane Society of the United States (“HSUS”) investigator who 

obtained employment at the facility in order to gain access to non-public areas. 

Over six weeks, the investigator shot videos showing employees engaged in 
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animal welfare and food safety violations.  

b. In 2016, FWW filed an amicus curiae brief in support of Plaintiff-Appellees’ 

challenge to Idaho’s Ag-Gag Law. The brief discussed the increased food safety 

risks that would result from chilling undercover investigatory activities at 

industrial agricultural operations and slaughterhouses. Brief for Food & Water 

Watch as Amicus Curiae at 15, ALDF v. Walden, 878 F.3d 1184 (9th Cir. 2018). 

FWW relied on information obtained by HSUS and Mercy for Animals in various 

undercover investigations, which had been publicized by those organizations and 

reported in the media.  

c. Exhibit 2 is a true and correct copy of a Complaint filed by FWW against 

Pilgrim’s Pride alleging false and misleading advertising related to animal 

welfare. Food & Water Watch, et al. v. Pilgrim’s Pride Co., No. 2019 CA 000730 

(D.C. Super. Ct. filed Feb 4, 2019). In that lawsuit, FWW relied on employment-

based undercover investigations by PETA and others to show the false and 

misleading nature of Pilgrim’s Pride’s animal welfare advertising claims. 

Descriptions and images derived from the audio and video recordings made as 

part of those undercover investigations were important evidence in this legal 

action to protect consumers from false and misleading advertising.  

d. Exhibit 3 is a true and correct copy of an ethics complaint against Iowa State 

Senator Ken Rozenboom, filed on behalf of Food & Water Action (FWW’s 

501(c)(4) affiliate) and Iowa Citizens for Community Improvement Action Fund 

(plaintiff Iowa CCI’s 501(c)(4) affiliate). That complaint alleged violations of the 

Iowa Senate Code of Ethics, including a conflict of interest, because Senator 
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Rozenboom’s contract hog factory farms were the subject of an undercover 

investigation and could be again in the future. As I understand, Senator 

Rozenboom has been a leading proponent of Iowa’s various Ag-Gag laws, which 

attempt to criminalize First Amendment-protected speech that could harm his 

personal economic interests. That complaint relied on videos and photos obtained 

through an undercover investigation in Iowa by Direct Action Everywhere. FWA 

publicized and talked about this ethics complaint to the media and its members. 

e. Exhibit 4 is a true and correct copy of FWW’s report “The Urgent Case for a Ban 

on Factory Farms,” which FWW published as part of its factory farm ban 

campaign. This report draws on information made available via undercover 

investigations and whistleblowers of animal abuse similar to information 

uncovered and published by Plaintiffs ALDF and PETA. FWW’s campaign and 

future reports would be enhanced with information from additional undercover 

investigations in Iowa. 

9. FWW wishes to continue to rely on information obtained from undercover 

investigations performed by advocacy groups like ALDF and PETA in its advocacy and public 

education efforts. 

10. In particular, FWW’s ongoing advocacy efforts would be enhanced by additional 

information obtained from undercover investigations in Iowa. FWW has been and will continue 

conducting a campaign to establish a moratorium on new and expanding factory farms in Iowa, 

and this work relies in part on demonstrating to the public and legislators the hidden abuse of 

animals and violations of environmental and food safety laws at animal agriculture facilities. 

Video, audio, and other data collected via undercover investigations are invaluable public 
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education and engagement tools for a campaign like this.   

11. FWW desires and plans to use information released to the public from undercover 

investigations like those conducted by ALDF and PETA in future efforts, but I am aware that 

because of Iowa’s latest criminalization of protected First Amendment speech and expression, 

Iowa Code § 727.8A, advocacy groups that would perform such investigations and release the 

results to the public have ceased to conduct such investigations in Iowa due to the fear of being 

liable under the statute.  

12. When advocacy groups like ALDF and PETA cease to perform investigations due 

to their fear of liability under Iowa’s latest Ag-Gag law, Iowa Code § 727.8A, that does have and 

will continue to have a substantial impact on FWW’s ability to bring attention to issues in Iowa 

relevant to its mission and members. Without information obtained in such undercover 

investigations, FWW’s ability to demonstrate to our audiences that animal welfare abuses and 

other harmful activity at Iowa’s factory farms is ongoing will be substantially hampered. This 

kind of information is important to effectively demonstrating the need for a factory farm 

moratorium in Iowa. In sum, FWW’s access to information that fuels its First Amendment 

protected speech and advocacy has been and will be compromised because of this statute’s 

chilling effect. 

13. FWW also wishes to be able to use and amplify recordings taken by Iowa CCI in 

its non-violent civil disobedience actions in its advocacy and public education efforts. Like Iowa 

CCI, FWW’s work focuses on building grassroots power by engaging everyday people to hold 

elected officials accountable and demand change. In our experience, people are often more 

willing to get involved in a campaign if they see others participating and speaking out. FWW 

regularly amplifies inspiring news footage and press coverage showing mass mobilizations of 
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citizens reclaiming democratic power, including by sharing this content on our social media 

channels, because this can be an effective communications tool to engage our supporters and 

advance our advocacy work. FWW’s ongoing advocacy efforts in Iowa would be enhanced by 

the ability to share inspiring Iowa CCI footage of citizen activism to hold elected officials and 

polluters accountable, recorded during non-violent civil disobedience actions in Iowa. In 

particular, FWW would benefit from being able to share recordings of citizens engaging in 

actions related to factory farming and its harmful impacts, legislators who advocate against a 

moratorium or accountability for the factory farm industry, or other issues related to Iowa’s 

environment and food and farm system.  

14. When advocacy groups like Iowa CCI cease to engage in these civil disobedience 

actions due to their fear of liability under Iowa’s latest Ag-Gag law, Iowa Code § 727.8A, that 

does have and will continue to have an impact on FWW’s ability to bring attention to issues in 

Iowa relevant to its mission and members. Without the recordings obtained in such actions, 

FWW’s ability to build enthusiasm among our members and supporters to get more involved in 

events and actions related to our moratorium campaign, in which we coordinate closely with 

Iowa CCI, will be hampered. This kind of footage and documentation of on-the-ground 

organizing would have provided creative opportunities for FWW to advance our campaign, 

which relies on building grassroots power through broad public engagement by everyday 

Iowans. As with our reliance on undercover investigations, FWW’s access to recordings that fuel 

its First Amendment protected speech and advocacy will be compromised because of this 

statute’s chilling effect on Iowa CCI. 

 

I declare under penalty of perjury that the foregoing is true and correct to the best of my personal 
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knowledge. 

Executed in Bethesda, Maryland on November 5, 2021       

       

       Michele Merkel 
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Food & Water Action & Iowa CCI Action Fund 
Ethics Complaint against Senator Ken Rozenboom 

Filed August 12, 2020 with the Secretary of the Senate 

THE SENATE 
Ethics Complaint Form 

Re: Senator Ken Rozenboom, of Oskaloosa, Iowa. 

We, Emma Schmit on behalf of Food & Water Action (FWA) headquartered at 1616 P Street, NW, 
Washington, DC 20036, and Adam Mason on behalf of Iowa Citizens for Community Improvement 
Action Fund (Iowa CCI Action) headquartered at 2001 Forest Ave., Des Moines, IA, hereby complain 
that Senator Ken Rozenboom, whose address is 2200 Oxford Ave, Oskaloosa, IA 52577, has violated 
the Senate Code of Ethics in that: 

► The Preamble of Senate Resolution 2 - Senate Code of Ethics (approved February 13, 2019) 
states: 
"Every legislator owes a duty to uphold the integrity and honor of the general assembly, to 
encourage respect for the law and for the general assembly and the members thereof, and to observe 
the legislative code of ethics. 

In doing so, members of the senate have a duty to conduct themselves so as to reflect credit on the 
general assembly, and to inspire the confidence, respect, and trust of the public, and to strive to 
avoid both unethical and illegal conduct and the appearance of unethical and illegal conduct." 

► Complainants' comments on the Preamble: Due to his ties to and direct economic interests in the 
concentrated animal feeding operation (CAFO) industry, his position as chair of the Senate Natural 
Resources and the Environment Committee (and the power that comes with that position), and the 
personal reasons upon which he has repeatedly advocated in support of Ag-Gag legislation, we feel 
that Senator Rozenboom does not reflect credit on the general assembly and does not inspire the 
confidence, respect and trust of the public. 

► Section 9 of Senate Resolution 2 - Senate Code of Ethics - states: "Conflicts of Interest: In order 
to permit the general assembly to function effectively, a senator will sometimes be required to vote 
on bills and participate in committee work which will affect the senator's employment and other 
monetary interests. In making a decision relative to the senator's activity on given bills or 
committee work which are subject to the code, the following factors shall be considered: 
a. Whether a substantial threat to the senator's independence of judgment has been created by the 
conflict situation. 
b. The effect of the senator's participation on public confidence in the integrity of the legislature. 
c. The need for the senator's particular contribution, such as special knowledge of the subject 
matter, to the effective functioning of the legislature." 

► Complainants' comments on Section 9: We recognize that members of Iowa's citizen legislature 
often vote on issues which may have some effect on their employment and/or monetary interests. 
We also recognize that the professional experience of legislators can be a valuable tool in 
addressing issues before the General Assembly. 
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However, the Senate has passed these rules to prevent conflicts of interest, and it is the duty of 
every legislator to avoid conflicts of interest, as reflected in the preamble and Section 9 of the 
Senate's Rules. Senator Rozenboom has failed to follow the Senate's guidance to avoid conflicts of 
interest. 

o According to DNR Records Senator Rozenboom owns and operates Rosewood Pork, ~ 
4340 head swine finishing CAFO in Mahaska County'. The Des Moines Register 
repo1ted that Senator Rozenboom owns three facilities with his brother: two with about 
2,000 pigs in each, and one with about 1,2002. 

o Senator Rozenboom has used his position in the past to advance Ag-Gag legislation, 
floor managing Senate File 519 in 2019 3 - commonly known as Ag-Gag 2, attempting 
to silence whistleblowers and enhancing penalties for trespass at agricultural production 
facilities. 

o Senator Rozenboom has also used his position in the past as a committee chair to block 
committee work related to stronger rules and regulations related to CAFOs and 
industrialized agriculture. Senate Files 2049 4 and 2108 5 in 2018 would have both 
advanced needed common sense regulations on oversight of manure structures and in 
the authority of the Environmental Protection Commission to enforce penalties for 
manure spills, respectively. Both bills died without even a sub-committee hearing. 

o Senator Rozenboom was the target of an undercover video exposing possible animal 
abuse and potential animal welfare violations at his operations, which was widely 
reported across Iowa in media outlets, including in The Des Moines Register 6 and The 
Cedar Rapids Gazette 7

. This news coverage called the operation's animal welfare 
practices into question, with Senator Rozenboom acknowledging: "The pictures 
indicate careless animal husbandry practices that violate acceptable animal care 
protocols, the very protocols that our family has carefully followed during a lifetime of 
animal care, " he said. "What we saw in the pictures is not OK ... 8 " 

o Senator Rozenboom championed, managed, and presumably whipped support for 
Amendment S-5109 to Senate File 2413 9, taking additional measures to include 
provisions commonly known as Ag-Gag legislation in a Covid-19/IDALS response bill. 
Senate File 2413 initially sought to address the authority of IDALS and issues 
surrounding the surrender of animals due to animal abuse, a pandemic, or other 
circumstances. The result was codifying yet another Ag-Gag law that will likely face 
constitutional challenges. In celebrating the bill's passage, Senator Rozenboom noted: 

1 Iowa DNR AFO Database: 
https://programs.iowadnr.gov/animalfeedingoperations/FacilitySummary.aspx?Facilityid=59577 
2 Des Moines Register, Jan 24, 2020: https://www.desmoinesregister.com/story/money/agriculture/2020/01/24/animal­
rights-group-claims-neglect-pigs-iowa-farm-ag-gag-supporter/4545787002/ 
3 Iowa Legislature: https://www.legis.iowa.gov/legislation/Bil1Book?ba=SF519&ga=88 
4 Iowa Legislature: https://www.legis.iowa.gov/1egislation/Bil1Book?ga=87&ba=SF%202049 
5 Iowa Legislature: https://www.legis.iowa.gov/legislation/Bi 11Book?ga=87 &ba=SF%202 I 08 
6 Des Moines Register, Jan 24, 2020: https://www.desmoinesregister.com/story/money/agriculture/2020/0 l /24/animal­
rights-group-claims-neglect-pigs-iowa-farm-ag-gag-supporter/4545787002/ 
7 Cedar Rapids Gazette, Jan 24, 2020: https://www.thegazette.com/subject/news/government/animal-welfare-group-direct­
action-everywhere-charges-neglect-on-iowa-senators-hog-farm-20200124 
8 8 Cedar Rapids Gazette, Jan 24, 2020: https://www.thegazette.com/subject/news/government/animal-welfare-group-direct­
action-everywhere-charges-neglect-on-iowa-senators-hog-farm-20200124 
9 Iowa Legislature: https://www.legis.iowa.gov/legislation/Bill8ook?ga=88&ba=SF24 I 3 
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"The M 0. here is simply lies, deception and intimidation. That's what they do, " 
Rozenboom said 10. 

► Section 9a of Senate Resolution 2 - Senate Code of Ethics - states: " ... In making a decision 
relative to the senator's activity on given bills or committee work which are subject to the code, the 
following factors shall be considered: a. Whether a substantial threat to the senator's independence 
of judgment has been created by the conflict situation." 

► Complainants' comments on Section 9a: Aside from Senator Rozenboom's personal economic 
interests in the factory farm industry and how he has used his position in the General Assembly to 
limit regulations on the CAFO industry, the investigation into his factory farm operation and his 
response display a clear conflict of interest through lack of independent judgment. 

o Senator Rozenboom's responses to the aforementioned investigation included 
dismissing the video evidence as a personal attack against him " ... Sen. Ken Rozenboom 
said Thursday the investigation was a 'professional hit iob ' ... 11" 

o Senator Rozenboom expressed distrust and a general misunderstanding of the role of the 
courts in checking unconstitutional laws while simultaneously confirming his conflict of 
interest when he responded to a court decision staying the enforcement oflowa's Ag­
Gag 2.0 law in 2019, which he had floor managed: "I think that we in the Legislature 
are the ones that make the laws. I don 't think h1dges do that, so I'm disappointed, " said 
Rozenboom, who noted he and several relatives were victims of an attempt by activists 
last May 12. 

► Section 9b of Senate Resolution 2 - Senate Code of Ethics - states: " ... In making a decision 
relative to the senator's activity on given bills or committee work which are subject to the code, the 
following factors shall be considered: ... b. The effect of the senator's participation on public 
confidence in the integrity of the legislature." 

► Complainants' comments on Section 9b: Due to his ties to and direct economic interests in the 
factory farm industry, his position as chair of the Senate Natural Resources and the Environment 
Committee (and the power that comes with that position), and the impression that he created that his 
support of Ag-Gag legislation was based in personal interest, Senator Rozenboom has harmed 
public confidence in the integrity of the general assembly or its legislative process. 

o Noted Des Moines Register columnist Rekha Basu highlighted the detrimental and far 
reaching effect of Senator Rozenboom' s actions, lamenting: " ... shouldn't it be a conflict 
o[interests for a lawmaker to push through laws that directly benefit his or her business 
to the detriment o(people or animals? Rozenboom also chaired the Iowa Senate's 
Natural Resources and Environment Committee while opposing a bill for a moratorium 
on new hog confinements. The bill died, as countless more animals will. 13" 

10 Radio Iowa, June 9, 2020: "The M.O. here is simply lies, deception and intimidation. That's what they do." Rozenboom 
said. 
11 Des Moines Register, Jan 24, 2020: https://www.desmoinesregister.com/story/money/agriculture/2020/0 l/24/animal­
rights-group-claims-neglect-pigs-iowa-farm-ag-gag-supporter/4545787002/ 
12 Quad City Times, Dec.2, 2019: https://gctimes.com/news/local/federal-judge-halts-enforcement-of-iowa-ag-gag­
law/article faff9629-0d70-54ea-b397-b2053b474 I 22.html 
13 Des Moines Register, Jan 24, 2020: https://www.desmoinesregister.com/story/opinion/columnists/rekha­
basu/2020/0 l/24/undercover-animal-activists-expose-what-ag-gag-law-would-cover-up/4464599002/ 
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o Food & Water Action and Iowa CCI Action have thousands of members and supporters 
across Iowa. On behalf of our members, we often advocate pro-family farm bills and a 
"good government" agenda. Actions exemplified by Senator Rozenboom, however, 
give our organizations concern and a lack of confidence in the integrity of the 
legislature to fairly consider a broad range of policy proposals based on their merit. 

► Section 9c of Senate Resolution 2 - Senate Code of Ethics - states: " ... In making a decision 
relative to the senator's activity on given bills or committee work which are subject to the code, the 
following factors shall be considered: ... c.The need for the senator's particular contribution, such as 
special knowledge of the subject matter, to the effective functioning of the legislature." 

► Complainants' comments on Section 9c: While section 9c allows for legislators' participation in 
matters which may have some effect on their employment and/or monetary interests, it limits that 
participation to when they bring a unique contribution or special knowledge to the matter. Senator 
Rozenboom is not an expert on issues pertaining to free speech and the first amendment - the 
exercise of which Ag-Gag laws are meant to suppress. Neither is he an expert on employment law, 
which previous versions of Iowa's Ag-Gag laws sought to address. 

Senator Rozenboom lists his profession as 'Farming/Ag Business." This does not meet the 
qualifications for contribution of special knowledge to the debate on this bill, as Iowa's legislature 
boasts the membership of dozens of farmers who could weigh in on this bill, including four 
members of this Senate Ethics committee. Senator Rozenboom's participation in the debate on Ag­
Gag bills was not required, and his failure to recognize his conflict of interest and recuse himself 
further harms public confidence in the integrity of the general assembly. 

► Action requested by Food & Water Action and Iowa CCI Action Fund: We request that the 
Senate Ethics Committee, upon review of this complaint, hold a public hearing, find that Senator 
Rozenboom violated the Senate Code of Ethics Conflict of Interest provision, and issue an 
admonishment to Senator Rozenboom pursuant to Senate Code of Ethics Section 18(g)(3)(a), 
advising him against the conduct that formed the basis for the complaint and to exercise better care 
in the future. 

Under penalty of pe1jury, we certify that the above complaint is true and correct as we verily believe. 

~ 
knma Schmit (Food & Water Action) Adam Mason (Iowa CCI Action) 

SUBSCRIBED AND AFFIRMED to before me this 12th day of August, 2020. 

otary Public in and for the State of Iowa iJ JUSTIN SON HUYNH f !-Commission Number 810772 
ow My Co'!!.,mlssion Expires A109
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THE URGENT CASE 
for a Ban on Factory Farms
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Food & Water Watch champions healthy food and clean water for all. We stand up to corporations that 
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TABLE 1 • Top Factory Farm Counties and Human Sewage Equivalent – Hogs

Top Factory Farm Hog Counties 2012 Hog Inventory Human Population Sewage 
Equivalent (millions)
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF IOWA 

  
 
ANIMAL LEGAL DEFENSE FUND, 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC., 
BAILING OUT BENJI, FOOD & WATER 
WATCH, and IOWA CITIZENS FOR 
COMMUNITY IMPROVEMENT, 

 
 

 
Plaintiffs, No. 21-cv-00231-RP-HCA 

 
vs.  

 

KIMBERLEY K. REYNOLDS, in her official 
capacity as Governor of Iowa, TOM 
MILLER, in his official capacity as Attorney 
General of Iowa, VANESSA STRAZDAS, in 
her official capacity as Cass County Attorney, 
CHUCK SINNARD, in his official capacity 
as Dallas County Attorney, and JOHN GISH, 
in his official capacity as Washington County 
Attorney, 

 

BRIEF IN SUPPORT OF MOTION TO 
DISMISS OF DEFENDANTS 

 
Defendants. 

  
 

Defendants Kimberley Reynolds, Tom Miller, Vanessa Strazdas, Chuck Sinnard, and John 

Gish (hereafter collectively referred to as “Defendants”), pursuant to Federal Rule of Civil 

Procedure 12(b)(1) and (6) and Local Rule 7, hereby submit the following brief in support of their 

Motion to Dismiss: 
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a prohibition on placing an unattended recording device on an employer’s premises and 

recording images or data to be content-neutral because it prohibited all unauthorized recordings). 

Accordingly, Iowa’s Trespass Surveillance statute is content-neutral.    

2. Iowa’s Trespass Surveillance Statute Satisfies Intermediate Scrutiny as it is a 
Reasonable Time, Place and Manner Regulation. 

 
A content-neutral regulation that has an incidental impact on speech is subject to 

intermediate scrutiny.  See Peterson v. City of Florence, 727 F.3d 839, 843 (8th Cir. 2013) 

(citing Turner Broad. Sys. v. F.C.C., 512 U.S. 622, 642 (1994)).  The Eighth Circuit has held that 

to survive intermediate scrutiny, a content-neutral time, place, or manner regulation must be   

narrowly tailored to serve a substantial governmental interest and leaves open 
ample alternative channels for communicating the speech. Ward, 491 U.S. at 791, 
109 S.Ct. 2746. An ordinance is narrowly tailored if it “‘promotes a substantial 
interest that would be achieved less effectively absent the regulation’ and the 
means chosen does not ‘burden substantially more speech than is necessary to 
further’ the city’s content-neutral interest.” Excalibur Grp., Inc. v. City of 
Minneapolis, 116 F.3d 1216, 1221 (8th Cir.1997) (quoting Ward, 491 U.S. at 799, 
109 S.Ct. 2746). 
 

Peterson, 727 F.3d at 843.   

a. Iowa’s Trespass Surveillance Statute Advances Substantial 
Governmental Interests. 

 
The protection of both private and public property and the right to privacy from invasion 

through trespass and subsequent recording are substantial governmental interests.  The protection 

of property from interference, even by those who seek to engage in speech protected by the First 

Amendment, has been deemed a substantial governmental interest.  See Schenck v. Pro-Choice 

Network of Western New York, 519 U.S. 357, 374-77 (1997) (Court held that protecting property 

rights, among other governmental interests, near an abortion clinic from protestors was a 

significant enough governmental interest to justify an appropriately tailored injunction); Stein, 

466 F.Supp.3d at 577 (recognizing that protecting property rights is a significant governmental 
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interest) (citing McCullen, 573 U.S. at 486-87); see also Phelps-Roper v. City of Manchester, 

697 F.3d 678, 691-93 (8th Cir. 2012) (Court, noting the Supreme Court’s expansion of the right 

to privacy as a substantial governmental interest, held the right to privacy of funeral attendees 

was a substantial governmental interest).  Related to property rights is the protection of propriety 

information or trade secrets, which is also a substantial governmental interest.  See Wasden, 878 

F.3d at 1200-01 (the Ninth Circuit, applying a “more searching” application of rational basis 

review, held the concern about theft of trade secrets or propriety information was a legitimate 

governmental interest).  

  Here, the aforementioned interests are certainly substantial in light of the underlying 

requirement that a trespass must have occurred, and the prevention of trespass alone is a 

substantial governmental interest.  There have been several instances in the past two years that 

involve the trespass and subsequent recording of activity within a business that demonstrate the 

concern for the aforementioned interests is very real.8,9 

b. Iowa’s Trespass Surveillance Statute is Narrowly Tailored to the 
Significant Governmental Interests. 

 
Iowa’s Trespass Surveillance statute is narrowly tailored to the significant interests it 

aims to protect and leaves open ample alternative channels for communication.  It is focused 

 
8  In 2019, individuals trespassed onto an Iowa State Senator’s farm, broke into a hog 
confinement building, and recorded animals and conditions therein.  Animal Rights Group 
Claims Animal Neglect at Farm of Iowa Senator Who Backed Ag Gag Law (Jan. 24, 2020), 
available at https://www.desmoinesregister.com/story/money/agriculture/2020/01/24/animal-
rights-group-claims-neglect-pigs-iowa-farm-ag-gag-supporter/4545787002/.   
9  Individuals associated with the same group involved in the 2019 trespass, again trespassed onto 
a farm, broke into a hog confinement building, and recorded animals and conditions therein 
multiple times in May 2020.  Activists Arrested After Chaining Themselves Outside Iowa 
Facility Where Pigs Euthanized (June 1, 2020), available at 
https://www.desmoinesregister.com/story/money/agriculture/2020/06/01/activists-protesting-pig-
euthanasia-arrested-charged/5308820002/. 
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only on those situations where a person has committed a trespass and is attempting to use or 

place a camera or electronic surveillance device.  To be narrowly tailored, the law “‘need not be 

the least restrictive or least intrusive means of’ serving the government’s interests.”  McCullen, 

573 U.S. at 486 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 798 (1989)).  But, the 

government still “may not regulate expression in such a manner that a substantial portion of the 

burden on speech does not serve to advance its goals.”  Id.  (quoting Ward, 491 U.S. at 799).   

The scope of a First Amendment speech right is informed by the nature of the location in 

which it is exercised.  See Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 44 

(1983).  On private property, any First Amendment speech rights are at their most attenuated.  

Thompson, 643 N.E.2d at 1163 (citing Lloyd Corp., 407 U.S. at 567).  The government’s ability 

to restrict speech is most circumscribed in a traditional public forum.  Perry, 460 U.S. at 45.  The 

government may create a designated public forum, or “a nonpublic forum the government 

intentionally opens to expressive activity for a limited purpose such as use by certain groups or 

use for discussion of certain subjects.”  Bowman v. White, 444 F.3d 967, 975 (8th Cir. 2006).  “A 

designated public forum can be classified as either ‘of a limited or unlimited character.’”  Id. at 

976 (quoting Van Bergen v. Minnesota, 59 F.3d 1541, 1553 n.8 (8th Cir. 1995)).  A regulation 

that imposes a reasonable time, place and manner restriction—the highest level of scrutiny for a 

content neutral regulation—in a traditional public forum would also satisfy the requisite level of 

scrutiny for more limited public or nonpublic forums. 

Plaintiffs’ reliance on the existence of other statutes to argue the Trespass Surveillance 

statute is not narrowly tailored ignores that the other statutes may not protect the same interests.  

Iowa Code section 709.21 is only limited to those circumstances where a person is recording 

someone who is nude or partially nude; privacy rights extend beyond those instances where a 
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person is in some state of undress.  Nor does Iowa’s “peeping tom” trespass law protect all the 

same interests as Iowa’s Trespass Surveillance statute.  Iowa Code section 716.7(2)(a)(7) defines 

trespass as only those instances where the person is standing on the real property of the victim 

and recording them (or placing a recording device to view them) through the dwelling window or 

other aperture.  The statute arguably does not apply where the nefarious photographer trespasses 

onto a third-party’s property to conduct said recording.   

Plaintiffs argue Iowa’s Trespass Surveillance statute is not narrowly tailored because it is 

over-inclusive, ensnaring: those who trespass on public or private property where there is no 

expectation of privacy; reporters who access railroad tracks or public utilities to document an 

accident; people who use phones to take videos of their discriminatory denial of access to a 

business; whistleblowers who use a camera to gather proof of unsafe conditions or managers’ 

derogatory comments; and rail hobbyists who take photos of rail crossings while standing on the 

railroad’s property.  Complaint ¶¶ 19-20, 90-93.   

The statute is not over-inclusive for the same reasons it is not overbroad.  See supra 

Section III.G., pp. 33-36.  For many of the Plaintiffs’ examples, the individuals have already 

engaged in a trespass, which is not conduct protected by the First Amendment; content neutral 

proscriptions on activity subsequent to the trespass does not render an otherwise constitutional 

statute unconstitutional because the activity involves speech.  For reporters, railroad hobbyists or 

business customers who seek to record conduct on private property, their presence on railroad 

tracks or public utilities without consent or continued presence at the business after being asked 

to leave is a trespass under section 716.7(2)(a), and regardless of the person’s desire for 

information or photographs, the First Amendment does not protect such conduct on private 

property.  See Lloyd Corp., 407 U.S. at 568.  For these aforementioned examples, the Trespass 
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Surveillance statute is essentially only enhancing the penalty for conduct that is already 

prohibited by law—using a camera on a railroad or public utility property without consent or at a 

business’ property after being asked to leave but remaining thereon (trespass).  Under Plaintiffs’ 

theory, prohibiting the recording or protesting of a funeral while committing a trespass at a 

cemetery would violate the First Amendment, but, under the Phelps-Roper line of cases, creating 

a buffer zone at the cemetery to keep the protesters or recording devices a sufficient distance 

from the funeral would pass muster.  See Phelps-Roper, 867 F.3d at 891-97; Phelps-Roper, 697 

F.3d at 689-95.  Such a result is incongruous. 

Plaintiffs are mistaken that whistleblowers would be subject to the Trespass Surveillance 

statute because merely using a camera or electronic surveillance device an employee brought 

onto an employer’s property does not qualify as a trespass for purposes of Iowa’s general 

trespass law.10  Plaintiffs have not provided any examples of whistleblowers who record conduct 

without permission of their employer being prosecuted for criminal trespass.   

Iowa’s general trespass law requires the individual to “wrongfully” use an inanimate 

object without permission of the property owner, and it is not clear using a camera would be 

“wrongful” for purposes of the statute in the absence of a direct and specific notice of the 

prohibition from the employer directly to the employee.  See Iowa Code § 716.7(2)(a)(4).    

Criminal laws are narrowly interpreted, and it is not clear even if the employer had a “no 

photography” sign posted that the employee would have received sufficient notice to establish 

the requisite intent to for their use to be “wrongful”.  See State v. Ahitow, 544 N.W.2d 270, 273-

 
10  However, a whistleblower who enters into an area they lack authorization or the legal right to 
be or leaves a recording device to record images outside the presence of the whistleblower may 
run afoul of Iowa’s general criminal trespass statute or one-party consent statute.  See Iowa Code 
§§ 716.7(2)(a)(4) and 808B.2(c). 
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74 (Iowa 1996) (a narrow interpretation of a criminal statute was “dictated by the rule of 

statutory interpretation that criminal statutes must be narrowly construed.”).  Otherwise, 

whistleblowers would always be engaging in trespass in Iowa if they used a camera to capture 

purported illegal or unethical activity, regardless of Iowa’s Trespass Surveillance statute.  Such 

an interpretation would also turn every movie theater attendee who uses their cell phone after the 

near-ubiquitous phone prohibition notice most theaters provide at the beginning of a movie into a 

criminal trespasser.  In any event, as previously mentioned, even assuming Plaintiffs’ 

interpretation is correct, the Trespass Surveillance statute would essentially only be enhancing 

the penalty for conduct that is already prohibited by law—using a camera on a business’ property 

without consent (trespass). 

Finally, with respect to Plaintiffs’ assertion that the statute is not narrowly tailored 

because it applies to Plaintiff ICCI when it is engaging in nonviolent, civil disobedience 

(trespass) on public property where there is no expectation of privacy, even in a traditional public 

forum, the First Amendment is not unbridled in its protections.  The First Amendment cannot be 

utilized as a justification for trespass, even on public property.  See Adderley, 385 U.S. at 47-48.  

Moreover, depending upon the type of public forum, restrictions on recording have been upheld 

as reasonable time, place and manner restrictions.  See Kushner v. Buhta, 2018 WL 1866033, at 

9-11 (D. Minn. April 18, 2018) (not reported) (holding that a university’s prohibition on 

unauthorized recordings of a lecture was a reasonable time, place and manner restriction in a 

limited public forum).  Senator Grassley’s Office is likely a nonpublic forum and not a 

traditional public forum (e.g. streets, sidewalks, parks), and prohibiting recording at the Office 

would be a reasonable time, place or manner restriction.  See Helms v. Zubaty, 495 F.3d 252, 
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256-58 (6th Cir. 2007) (holding that a public official’s office was a nonpublic forum, and 

protestor was not entitled to “sit in” and protest in the office). 

Iowa’s Trespass Surveillance statute leaves open ample alternative channels for 

communicating the speech.  The statute does not prohibit the recording or placement of a 

recording device in the absence of an underlying trespass.  The statute does not prohibit the 

publication of anything that is recorded.  The statute does not prohibit ICCI members, who are 

not committing a trespass, from recording their fellow members’ trespasses on public or private 

property and any subsequent activity or conduct by law enforcement or others. 

Iowa’s Trespass Surveillance statute is a reasonable time, place and manner restriction 

and satisfies intermediate scrutiny.  Accordingly, Plaintiffs’ as applied constitutional challenge in 

Count I of the Complaint should be dismissed. 

G. PLAINTIFFS FAIL TO STATE A CLAIM THAT IOWA’S TRESPASS 
SURVEILLANCE STATUTE IS OVERBROAD IN VIOLATION OF THE 
FIRST AMENDMENT. 

 Iowa’s Trespass Surveillance statute is not overbroad in violation of the First Amendment 

because it does not burden substantially more speech than the First Amendment permits.  The 

United States Supreme Court has held that a statute is facially overbroad 

if it prohibits a substantial amount of protected speech. The doctrine seeks to 
strike a balance between competing social costs. On the one hand, the threat of 
enforcement of an overbroad law deters people from engaging in constitutionally 
protected speech, inhibiting the free exchange of ideas. On the other hand, 
invalidating a law that in some of its applications is perfectly constitutional—
particularly a law directed at conduct so antisocial that it has been made 
criminal—has obvious harmful effects. In order to maintain an appropriate 
balance, we have vigorously enforced the requirement that a statute’s overbreadth 
be substantial, not only in an absolute sense, but also relative to the statute’s 
plainly legitimate sweep. Invalidation for overbreadth is strong medicine that is 
not to be casually employed. 
 

U.S. v. Williams, 553 U.S. 285, 292-93 (2008) (internal citations and quotation marks).  The 

overbreadth doctrine should only be used as a “last resort.”  New York v. Ferber, 458 U.S. 747, 
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769 (1982)) (quoting Broadrick v. Oklahoma, 413 U.S. 601, 613 (1973)).  Plaintiffs also bear the 

burden of demonstrating substantial overbreadth exists.  New York State Club Assn., Inc. v. City 

of New York, 487 U.S. 1, 14 (1988). 

1. Iowa’s Trespass Surveillance Statute does not Prohibit Protected Speech 
Necessitating First Amendment Protection. 

 
As previously discussed in this Brief, the use or placement of a camera or electronic 

surveillance device while committing the trespass is not speech protected by the First 

Amendment.  Therefore, Plaintiffs cannot rely upon said conduct as an example of “protected 

speech” to support their overbreadth argument.  See Johnson v. Quattlebaum, 664 Fed.Appx. 

290, 293 (4th Cir. 2016) (unpublished decision) (court held South Carolina’s public disorderly 

conduct statute prohibiting the use of certain obscene or profane language reached only speech 

unprotected by the First Amendment, and was therefore not unconstitutionally overbroad); U.S. 

v. Simpson, 741 F.3d 539, 551 (5th Cir. 2014) (court held statute prohibiting aiding and abetting 

the transmission of spam, with an intent to deceive or mislead, only reached speech unprotected 

by the First Amendment because it only applies to intentionally misleading commercial speech, 

and was therefore not unconstitutionally overbroad). 

2. Even if the Trespass-Surveillance Statute Criminalizes Some Protected, 
Expressive Conduct, the Statute does not Proscribe a Substantial Amount of 
Protected Speech in Relation to its Plainly Legitimate Sweep. 

 
 Plaintiffs argue Iowa’s Trespass Surveillance statute suppresses “a substantial amount of 

protected speech compared to any legitimate sweep.”  Complaint ¶ 105.  Plaintiffs identify 

reporters, railroad hobbyists, business customers recording misconduct, whistleblowers, and 

activists engaging in nonviolent civil disobedience, all of whom are recording activity or their 

conduct while committing a trespass, as examples of alleged speech criminalized by the statute 

as support for their overbreadth claim.  Id. at ¶¶ 19-20, 90-93.   
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 Instead of proscribing a substantial amount of protected speech as Plaintiffs allege, 

Iowa’s Trespass Surveillance statute proscribes a substantial amount of conduct that is not 

protected by the First Amendment, including the use or placement of a camera while committing 

a criminal trespass at: residential dwellings; private businesses; hospitals and other medical 

facilities, including abortion clinics; agricultural facilities; military installations; and 

governmental offices.  While this is not an exhaustive list, it is sufficiently broad enough to 

demonstrate the potential overbreadth, if any, of Iowa’s Trespass Surveillance statute would be 

insufficient to invalidate the statute.  See United States v. Brune, 767 F.3d 1009, 1018 (10th Circ. 

2014) (“Thus, even where a fair amount of constitutional speech is implicated, we will not 

invalidate the statute unless significant imbalance exists”); see also Project Veritas Action Fund, 

982 F.3d at 841 (Court rejected Project Veritas’ overbreadth claim because, although plaintiff 

identified  ten examples of applications of Section 99 that it argues are unconstitutional, it failed 

to show that the unconstitutional applications are “substantial” relative to the extensive range of 

applications it does not even challenge). 

 Moreover, an undercover investigator or protester who used or placed a camera to record 

while trespassing who was being prosecuted under the Trespass Surveillance statute could 

always bring an as-applied challenge to the existence of the requisite underlying trespass; this is 

a critical element that requires proof, beyond a reasonable doubt, and to be determined on a case-

by-case basis.  See Golb v. Attorney General of the State of New York, 870 F.3d 89, 102 (2nd Cir. 

2017) (rejecting overbreadth challenge to criminal impersonation statute because the statute had 

a substantial legitimate sweep, and any alleged overbreadth could be raised in an as-applied 

challenge); see also Wasden, 878 F.3d at 1202 (rejecting a claim that Idaho’s Ag Trespass statute 

would apply to any undercover investigator who used false statements to obtain a job, noting the 
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statute requires and intent to harm, and not every investigator intends to harm the employer, 

which is a “criminal element that requires proof.”).  Accordingly, Plaintiffs’ overbreadth claim in 

Count II of the Complaint should be dismissed. 

IV. CONCLUSION 

Because Plaintiffs have failed to demonstrate the Trespass Surveillance statute invades 

their legally protected interests or the alleged harm Plaintiffs will suffer is both “qualitatively and 

temporally concrete, as well as distinct and palpable, as opposed to merely abstract,” they lack 

standing.  Plaints as applied claims are also not ripe for review.  Furthermore, assuming 

arguendo that Plaintiffs have standing and their claims are ripe, Plaintiffs have failed to state a 

claim upon which relief may be granted.  The Trespass Surveillance statute regulates conduct, 

not speech.  But even if the statute regulates speech, the statute is not facially unconstitutional 

under the First Amendment, and it is not unconstitutional as applied to Plaintiffs.  Iowa’s 

Trespass Surveillance statute is narrowly tailored to a compelling governmental interest.  Finally, 

the statute is not overbroad under the First Amendment.  For these reasons, Defendants 

respectfully request that Plaintiffs’ Complaint be dismissed in its entirety. 

 

 

 

 

 

 

 

 

Respectfully submitted, 
 
THOMAS J. MILLER 
Attorney General of Iowa 
 
    /s/  Jeffrey S. Thompson__________ 
JEFFREY S. THOMPSON 
Solicitor General 
jeffrey.thompson@ag.iowa.gov  
 
    /s/  Jacob J. Larson______________ 
JACOB J. LARSON 
Assistant Attorney General 
jacob.larson@ag.iowa.gov  
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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF IOWA  
  
 
ANIMAL LEGAL DEFENSE FUND, IOWA 
CITIZENS FOR COMMUNITY 
IMPROVEMENT, BAILING OUT BENJI, 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC., and 
CENTER FOR FOOD SAFETY 

 

 
Plaintiffs, No. 17-CV-00362-JEG-HCA 

 
vs.  

 
KIMBERLEY K. REYNOLDS, in her 
official capacity as Governor of Iowa, TOM 
MILLER, in his official capacity as 
Attorney General of Iowa, and BRUCE E. 
SWANSON, in his official capacity as 
Montgomery County, Iowa County 
Attorney, 

DEFENDANTS’ COMBINED BRIEF IN 
SUPPORT OF RESISTANCE TO 

PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT AND CROSS-

MOTION FOR SUMMARY JUDGMENT 
 

 
Defendants. 

  
 

Defendants Kimberley Reynolds, Tom Miller, and Bruce Swanson (hereafter collectively 

referred to as “Defendants”), pursuant to Federal Rule of Civil Procedure 56(a) and Local Rule 

56(a) and (b), hereby submit the following Combined Brief in Support of Resistance to 

Plaintiffs’ Motion for Summary Judgment and Cross-Motion for Summary Judgment: 
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prohibitions of various expressive activities.  Phelps, 63 F. Supp. 3d at 955-56.  The Court found 

that the flag-misuse statute lacked any legitimate application and that to violate it, the individual 

must “have the intent to engage in expressive conduct.”  Id. at 956.   

Unlike the statutes in Phelps, the Ag-Fraud statute does not include any explicit 

prohibitions of various expressive activities.  Iowa Code § 717A.3A.  Plaintiffs also provide no 

information demonstrating that the Ag-Fraud statute criminalizes a sufficient amount of 

expressive conduct relative to non-expressive conduct.  In fact, Plaintiffs fail to address this 

crucial aspect of the overbreadth analysis.  See Plaintiffs’ MSJ (Dkt. #53), at 34-36.  They also 

assert speech is chilled without meaningfully considering the actual impact of the Ag-Fraud 

statute.  Even in the absence of the statute, the activities Plaintiffs want to engage in are still 

illegal under Iowa’s trespass laws.  See Iowa Code § 716.7.   

By deterring trespassing and protecting bio-security at agricultural production facilities, 

the Ag-Fraud statute has a host of legitimate applications.  A mere handful of animal rights 

organizations claiming that their speech has been chilled simply does not establish that a 

sufficient amount of expressive conduct relative to non-expressive has been criminalized.  

Furthermore, Plaintiffs only speculate that the Ag-Fraud statute inhibits parties not before the 

Court from exercising their First Amendment rights.  In the overbreadth section of Plaintiffs’ 

MSJ, they conjure up numerous hypothetical scenarios but fail to provide examples of these 

scenarios actually occurring or to even address the likelihood of any of them occurring.  See 

Plaintiffs’ MSJ (Dkt. #53), at 35-36.   

Nor does the analysis end here.  Even if the Ag-Fraud statute criminalized a substantial 

amount of expressive, protected conduct in relation to its legitimate applications, the Court must 

consider if it is “readily susceptible” to a limiting construction rendering the statute 
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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF IOWA  
  
 
ANIMAL LEGAL DEFENSE FUND, IOWA 
CITIZENS FOR COMMUNITY 
IMPROVEMENT, BAILING OUT BENJI, 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC., and 
CENTER FOR FOOD SAFETY 

 

 
Plaintiffs, No. 4:17-CV-00362-JEG-HCA 

 
vs.  

 
KIMBERLEY K. REYNOLDS, in her 
official capacity as Governor of Iowa, TOM 
MILLER, in his official capacity as 
Attorney General of Iowa, and BRUCE E. 
SWANSON, in his official capacity as 
Montgomery County, Iowa County 
Attorney, 

DEFENDANTS’ REPLY BRIEF IN 
SUPPORT OF MOTION FOR 

SUMMARY JUDGMENT 

 

 
Defendants. 

  
 

Defendants Kimberley Reynolds, Tom Miller, and Bruce Swanson (hereafter collectively 

referred to as “Defendants”), pursuant to Federal Rule of Civil Procedure 56(a) and Local Rule 

56(d), hereby submit the following Reply Brief in Support of Motion for Summary Judgment: 

 Plaintiffs’ Brief in Support of Plaintiffs’ Combined Motion for Summary Judgment and 

Resistance to Defendants’ Cross-Motion for Summary Judgment (“Resistance”) asserts a number 

of arguments to further support their Motion for Summary Judgment and oppose Defendants’ 

Cross-Motion for Summary Judgment.  Plaintiffs’ arguments are without merit and should be 

rejected. 

I. The First Amendment does not Protect the Conduct Prohibited by Iowa’s Ag-Fraud 
Statute. 

 
1. Iowa’s Ag-Fraud Statute Regulates Conduct Facilitated by False Speech, not Pure 

Speech Itself. 
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Plaintiffs’ argue that the Ag-Fraud statute “does not in fact promote a private owner’s 

ability to control her property” and limits “pure speech.”  See Plaintiffs’ Resistance (Dkt. #69), pp. 

6, 8.  These arguments are erroneous and ignore other examples of constitutionally valid 

restrictions on the use of false pretenses.  Defeating a landowner’s right to control access to his or 

her property through deceit certainly hinders that landowner’s ability to control access to their 

property.  For example, a hunter who uses false pretenses to obtain admittance to farm property to 

hunt limit’s that landowner’s ability to control access by obtaining access where it otherwise would 

have been withheld, even where the hunter does not harvest any deer.   

Moreover, similar to Iowa’s prohibition on “fraudulent practice[s]”, wherein the State is 

punishing conduct—theft—facilitated by lies, the Ag-Fraud statute prohibits more than “pure 

speech”; it prohibits conduct—trespass—facilitated by lies.  See Iowa Code § 714.8.  In both 

instances, the State is not seeking to punish speech, but rather the conduct of obtaining someone 

else’s property or access to their property facilitated by false speech.  Plaintiffs’ Resistance ignores 

this argument, raised in Defendants’ Motion for Summary Judgment (“MSJ”) (Dkt. # 63), pp. 14-

15.   

Instead, Plaintiffs rely on two easily distinguishable Eighth Circuit cases to support their 

argument that a prohibition on lies to obtain access to private property is a limitation on pure 

speech, subject to First Amendment protection.  See Plaintiffs’ Resistance (Dkt. #69), p. 8 (citing 

281 Care Committee v. Arneson, 638 F.3d 621, 636 (8th Cir. 2010) (281 Care Comm. I) and 281 

Care Committee v. Arneson, 766 F.3d 774, 782-84 (8th Cir. 2014) (281 Care Comm. II).  In 281 

Care Comm. I and II, the challenged statute prohibited false political speech on ballot measures; 

the cases did not involve a prohibition on conduct facilitated by false speech.  In 281 Care Comm. 

I, the court held only that knowingly false campaign speech is not categorically exempt from First 
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In The United States District Court  
For The Southern District of Iowa 

 
ANIMAL LEGAL DEFENSE FUND; 
PEOPLE FOR THE ETHICAL 
TREATMENT OF ANIMALS, INC.; 
BAILING OUT BENJI; FOOD & WATER 
WATCH; and IOWA CITIZENS FOR 
COMMUNITY IMPROVEMENT 
 
     Plaintiffs,  
 
     v.  
 
KIM REYNOLDS, in her official capacity as 
Governor of Iowa, TOM MILLER, in his official 
capacity as Attorney General of Iowa, VANESSA 
STRAZDAS, in her official capacity as Cass 
County Attorney, CHUCK SINNARD, in his 
official capacity as Dallas County Attorney, and 
JOHN GISH, in his official capacity as 
Washington County Attorney  
 
     Defendants.  

Case No.: 4:21-cv-00231 
 
DECLARATION OF DAVID 
S. MURASKIN  

 
 I, David S. Muraskin, hereby declare as follows: 

1. The matters set forth in this declaration are based on my personal knowledge and 

experience. If called to testify as to these matters, I could and would competently testify to what 

is set out in this declaration. 

2. I am an attorney is this matter and was also an attorney in the challenges to Iowa’s 

first and second “Ag-Gag” laws. As a result, I am familiar with the dockets in these matters. I also 

was involved in preparing the declarations in support of Plaintiffs’ motion for summary judgment 

and the appendix for Plaintiffs’ summary judgment motion in this matter and therefore am familiar 

with that material. 

3. What is identified in the appendix as excerpts of Brief in Support of Motion to 

A146

Case 4:21-cv-00231-SMR-HCA   Document 23-3   Filed 11/12/21   Page 146 of 148



A147

Case 4:21-cv-00231-SMR-HCA   Document 23-3   Filed 11/12/21   Page 147 of 148



CERTIFICATE OF SERVICE 

I hereby certify that on this date, I electronically filed the foregoing paper with the Clerk 

of Court by using the CM/ECF system. 

All participants in this case are registered CM/ECF users and will served by the CM/ECF 

system. 

Date:  November 12, 2021 

/s/ David S. Muraskin 
David S. Muraskin* 
Public Justice, P.C. 
1620 L. St, NW, Suite 630 
Washington, DC 20036 
(202) 861-5245
dmuraskin@publicjustice.net

Counsel for Plaintiffs 

*Pro Hac Vice Admission
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