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In The United States District Court
For The Southern District of Iowa
ANIMAL LEGAL DEFENSE FUND; PEOPLE
FOR THE ETHICAL TREATMENT OF
ANIMALS, INC.; BAILING OUT BENJI;
FOOD & WATER WATCH; and IOWA
CITIZENS FOR COMMUNITY
IMPROVEMENT
Plaintiffs,

Case No.: 4:21-cv-00231

v.
KIM REYNOLDS, in her official capacity as
Governor of Iowa, TOM MILLER, in his official
capacity as Attorney General of Iowa, VANESSA
STRAZDAS, in her official capacity as Cass
County Attorney, CHUCK SINNARD, in his
official capacity as Dallas County Attorney, and
JOHN GISH, in his official capacity as
Washington County Attorney

PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT OR,
IN THE ALTERNATIVE, A
PRELIMINARY INJUNCTION

Defendants.
Pursuant to Federal Rule of Civil Procedure 56 and Local Rules 7 and 56, Plaintiffs submit
this motion for summary judgment or, in the alternative, a preliminary injunction.
I.

Section § 727.8A fails First Amendment scrutiny and is overbroad therefore it is
facially invalid.
In light of the declarations submitted in support of this motion, the plain text of Iowa law,

and Defendants’ admissions in their Brief in Support of Motion to Dismiss of Defendants, Dkt.
No. 19, there is no dispute of material fact, Iowa Code § 727.8A is unconstitutional and
unenforceable because it fails First Amendment scrutiny and is overbroad. Pursuant to 28 U.S.C.
§ 2201, Federal Rules of Civil Procedure 57 and 65, and this Court’s inherent equitable powers,
Plaintiffs ask for a declaration to this effect and for an injunction preventing Defendants and all
people in concert with them from enforcing Iowa Code § 727.8A.
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II.

Plaintiffs have at the least shown they are likely to prevail on the argument
§ 727.8A is unconstitutional and therefore a preliminary injunction is warranted.
In the alternative, for these same reasons, Plaintiffs contend they are likely to prevail on

the merits and therefore should the Court deny summary judgment, Plaintiffs request a preliminary
injunction preventing Defendants and all people in concert with them from enforcing Iowa Code
§ 727.8A. Defendants should not be allowed to squelch speech by delaying resolution of this
litigation.
Plaintiffs have informed Defendants of their intent to file this motion. Defendants stated
they intend to resist these requests and argue that Plaintiffs’ request for summary judgment is
premature. However, Defendants failed to identify any facts on which they would require
discovery.
November 12, 2021

Respectfully submitted,
/s/ David S. Muraskin_______
David S. Muraskin*
Public Justice, P.C.
1620 L. St, NW, Suite 630
Washington, DC 20036
(202) 861-5245
dmuraskin@publicjustice.net
Lead Counsel for Plaintiffs
Roxanne Conlin AT0001642
Devin Kelly AT0011691
Roxanne Conlin & Associates, P.C.
3721 SW 61st Street, Suite C
Des Moines, Iowa 50321
(515) 283-1111
roxanne@roxanneconlinlaw.com
dkelly@roxanneconlinlaw.com
cc: dpalmer@roxanneconlinlaw.com
Counsel for Plaintiffs
Cristina Stella*
Kelsey Eberly*
Christine Ball-Blakely*
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Animal Legal Defense Fund
525 East Cotati Avenue
Cotati, CA 94931
(707) 795-2533
cstella@aldf.org
keberly@aldf.org
Counsel for Animal Legal Defense Fund and
Bailing Out Benji

Matthew Strugar*
Law Office of Matthew Strugar
3435 Wilshire Blvd., Suite 2910
Los Angeles, CA 90010
(323) 696-2299
matthew@matthewstrugar.com
Counsel for Animal Legal Defense Fund
Aaron Frazier*
Foundation to Support Animal Protection
(PETA Foundation)
501 Front Street
Norfolk, VA 23510
(757) 622-7382
AaronF@PetaF.org
Counsel for People for the Ethical Treatment
of Animals, Inc.
Tyler Lobdell*
Food & Water Watch
1616 P Street NW, #300
Washington, D.C. 20036
(208) 209-3569
tlobdell@fwwatch.org
Counsel for Food & Water Watch
* Pro Hac Vice Admission
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CERTIFICATE OF SERVICE
I hereby certify that on this date I electronically filed the foregoing paper with the Clerk of
Court by using the CM/ECF system. All participates in this case are registered CM/ECF users and
will be served by that system.
Date: November 12, 2021

_/s/ David S. Muraskin___________
David S. Muraskin*

4

Case 4:21-cv-00231-SMR-HCA Document 23-1 Filed 11/12/21 Page 1 of 24

In The United States District Court
For The Southern District of Iowa
ANIMAL LEGAL DEFENSE FUND; PEOPLE
FOR THE ETHICAL TREATMENT OF
ANIMALS, INC.; BAILING OUT BENJI;
FOOD & WATER WATCH; and IOWA
CITIZENS FOR COMMUNITY
IMPROVEMENT
Plaintiffs,

Case No.: 4:21-cv-00231

v.

PLAINTIFFS’ BRIEF IN
SUPPORT OF THEIR MOTION
FOR SUMMARY JUDGMENT
OR, IN THE ALTERNATIVE, A
PRELIMINARY INJUNCTION

KIM REYNOLDS, in her official capacity as
Governor of Iowa, TOM MILLER, in his official
capacity as Attorney General of Iowa, VANESSA
STRAZDAS, in her official capacity as Cass
County Attorney, CHUCK SINNARD, in his
official capacity as Dallas County Attorney, and
JOHN GISH, in his official capacity as
Washington County Attorney
Defendants.

Case 4:21-cv-00231-SMR-HCA Document 23-1 Filed 11/12/21 Page 2 of 24

Table of Contents
I.

Introduction. ........................................................................................................................ 1

II.

Standard of Review. ............................................................................................................. 4

III.

Plaintiffs have standing. ....................................................................................................... 4

IV.

Section 727.8A restricts protected speech. ........................................................................ 11

V.

Section 727.8A fails intermediate scrutiny........................................................................ 14

VI.

Section 727.8A is overbroad. ............................................................................................. 17

VII.

Plaintiffs are entitled to a declaration and injunction establishing § 727.8A is
facially unenforceable. ....................................................................................................... 18

VIII. In the alternative, Plaintiffs are entitled to a preliminary injunction. ............................... 19
IX.

Conclusion. ........................................................................................................................ 20

i

Case 4:21-cv-00231-SMR-HCA Document 23-1 Filed 11/12/21 Page 3 of 24

I.

Introduction.
Section 727.8A creates a new crime that applies to “[a] person committing a trespass as

defined in section 716.7 who knowingly places or uses a camera or electronic surveillance device
that transmits or records images or data while the device is on the trespassed property[.]” Iowa
Code § 727.8A. By its plain terms, this new criminal statute contains two elements: (1) trespassing;
and (2) using a cell phone, photography equipment, video equipment or the like to capture pictures,
sound or other data—such as the time stamps that are part and parcel of making recordings. In
other words, Iowa has enacted a criminal statute, a central element of which involves making a
recording. Recordings are protected by the First Amendment. Iowa has criminalized speech.
Lest there be any doubt that § 727.8A’s function is to deter speech, it imposes penalties
that far exceed those for generic trespass—all because the trespasser is producing a video. A first
violation of § 727.8A is an “aggravated misdemeanor,” a two-fold increase over most punishments
for trespass, which is a “simple misdemeanor.” Id. § 716.8(1). This even exceeds the punishment
for a person “knowingly trespass[ing]” with “the intent to commit a hate crime.” Id. § 716.8(3). A
second violation of § 727.8A is a felony.
Section 727.8A is the latest in a string of “Ag-Gag” laws Iowa has enacted to suppress
speech. As another court in this district explained, the initial Ag-Gag laws “arose on the heels of
several industrial farm investigations that brought critical national attention to Iowa’s agricultural
industry” through investigators gathering and releasing recordings of the onsite conditions to
influence public opinion. Animal Legal Def. Fund v. Reynolds, 2019 WL 8301668, at *2 (S.D.
Iowa Dec. 2, 2019). Indeed, the legislature stated a goal of Iowa’s first Ag-Gag law was to stop
“investigative reporting.” Id. Days after the first law was struck down, Iowa enacted another one,
similar to the first. Id. at *1-3. After that law was preliminarily enjoined, Iowa enacted § 727.8A.

1

Case 4:21-cv-00231-SMR-HCA Document 23-1 Filed 11/12/21 Page 4 of 24

See id.
Section 727.8A mimics what has been termed the “second wave” of Ag-Gag laws, which
seek to evade rulings like those against Iowa’s first and second Ag-Gag laws by creating the false
veneer that the statute protects private property rather than restricts speech. Chip Gibbons, Ag-Gag
Across America: Corporate-Backed Attacks on Activists and Whistleblowers, Center for
Constitutional Rights & Defending Rights & Dissent 2, 6 (2017).1 Nonetheless, each court that has
evaluated these second wave laws on the merits has held that they unconstitutionally suppress
speech. E.g., People for the Ethical Treatment of Animals, Inc. (“PETA”) v. Stein, 466 F. Supp.
3d 547, 574-75 (M.D.N.C. 2020), appeal docketed No. 20-1776 (L) (4th Cir. July 12, 2020); W.
Watersheds Project v. Michael (“W. Watersheds Project II”), 353 F. Supp. 3d 1176, 1191 (D.
Wyo. 2018).
Defendants’ brief in support of their motion to dismiss, Dkt. No. 19, establishes this Court
need not wait to reach the same outcome here. See Fed. R. Civ. P. 56(b) (“[A] party may file a
motion for summary judgment at any time.”). Defendants correctly conceded Plaintiff Iowa
Citizens for Community Improvement’s (“ICCI’s”) allegations, which have now been
substantiated by declarations, establish it and its members are suffering an injury-in-fact because
§ 727.8A is chilling their speech. Dkt. No. 19, at 9. Defendants also rightly did not contest they
are the people charged with enforcing § 727.8A, meaning that chill is traceable to Defendants’
powers and an order prohibiting them from using the law would redress the injury. All other
Plaintiffs have also substantiated their allegations and thereby proven their standing, but ICCI’s
standing alone is sufficient to reach the merits. Rumsfeld v. F. for Acad. & Institutional Rts., Inc.,
547 U.S. 47, 52 n.2 (2006).

1

https://ccrjustice.org/sites/default/files/attach/2017/09/Ag-GagAcrossAmerica.pdf.
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Defendants’ representations in support of their motion to dismiss also make clear Plaintiffs
prevail on the merits. According to Defendants, Iowa’s interest in passing § 727.8A was “[t]he
protection of property from interference” and the “protection of propriet[ary] information or trade
secrets.” A132-A133 (Statement of Material Facts (“SMF”) ¶ 55). Assuming arguendo Defendants
were correct in stating § 727.8A is only subject to intermediate scrutiny, Dkt. No. 19, at 26, these
statements make clear it fails that review.2 Section 727.8A is not tailored to its purported purposes.
A law that did not target recording would easily achieve the State’s ends. In fact, § 727.8A only
protects against theft and entry if a person engages in recording, and thus it fails to deter a host of
activities the State claims it is seeking to regulate—such as a person entering a facility and simply
writing down the secrets they wish to steal.
Perhaps for these reasons, Defendants did not defend the State’s need to restrict speech at
all, and, correspondingly, did not introduce evidence substantiating the need for § 727.8A; instead
they merely repeated their argument that recording is not speech. A133-A141 (SMF ¶¶ 56-57).
They acknowledged that in arguing the law survived First Amendment review they bore the burden
of proof and persuasion. Dkt. No. 19, at 14. That required them to offer an explanation and
evidence showing the need to restrict speech. McCullen v. Coakley, 573 U.S. 464, 494-95 (2014);
United States v. Stevens, 559 U.S. 460, 473, 481 (2010). Thus, separate and independent from the
fact that the law does not achieve the State’s purported objective, the absence of this information
is a basis to hold the law invalid. Indeed, on this basis, the Court can conclude the law both fails
intermediate scrutiny and is overbroad.
In sum, taking Defendants’ statements as true, the law is facially invalid. See (Defendants

2

Plaintiffs reserve their right to argue strict scrutiny is warranted. However, because Defendants
have demonstrated they cannot justify the law under the lower level of scrutiny they claim applies,
the Court need not reach this issue to find in Plaintiffs’ favor.
3
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acknowledging overbroad law facially invalid). Plaintiffs are entitled to a declaration and
injunction preventing its enforcement.
Even were Defendants to convince the Court some fact issue remains to be developed,
given their decision to move on issues for which they bore the burden, and their failure to
substantiate that burden, the Court should conclude Plaintiffs are likely to prevail on the merits
and enter a preliminary injunction prohibiting enforcement of § 727.8A. That is how the last court
to face an Ag-Gag law in this district proceeded. ALDF v. Reynolds, 2019 WL 8301668, at *20.
II.

Standard of Review.
“The Federal Rules of Civil Procedure authorize motions for summary judgment upon

proper showings of the lack of a genuine, triable issue of material fact. Under Rule 56(c), summary
judgment is proper if the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.” ALDF v. Reynolds, 353 F. Supp.
3d 812, 820 (S.D. Iowa 2019) (cleaned up).
“To determine whether to issue a preliminary injunction, the district court must consider:
(1) the threat of irreparable harm to the movant; (2) the balance between that harm and the injury
that granting the injunction will inflict on the other interested parties; (3) the probability the movant
will succeed on the merits; and (4) whether the injunction is in the public interest.” ALDF v.
Reynolds, 2019 WL 8301668, at *14. “When a plaintiff has shown a likely violation of his or her
First Amendment rights, the other requirements for obtaining a preliminary injunction are
generally deemed to have been satisfied.” Id.
III.

Plaintiffs have standing.
“When a party brings a pre-enforcement challenge to a statute that provides for criminal

4
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penalties and claims that the statute chills the exercising of its right to free expression, the chilling
effect alone may constitute injury.” St. Paul Area Chamber of Com. v. Gaertner, 439 F.3d 481,
487 (8th Cir. 2006). That is, a plaintiff “suffers Article III injury when it must either make
significant changes to its operations to obey the regulation, or risk a criminal enforcement action
by disobeying the regulation.” Id.
“Of course, self-censorship based on mere allegations of a ‘subjective’ chill resulting from
a statute is not enough to support standing”; rather a challenge must show its “decision to chill [its]
speech in light of the challenged statute was objectively reasonable.” 281 Care Comm. v. Arneson,
638 F.3d 621, 627 (8th Cir. 2011). “Reasonable chill exists when a plaintiff shows an intention to
engage in a course of conduct arguably affected with a constitutional interest, but proscribed by
the statute, and there exists a credible threat of prosecution.” Id. (cleaned up). Because it is proper
to presume the State will seek to enforce its laws, this boils down to whether the challenger’s
desired activities fall within the challenged statute and thus they altered their activities. Iowa Right
To Life Comm., Inc. v. Tooker, 717 F.3d 576, 604 (8th Cir. 2013) (“Merely alleging a desire to
engage in the proscribed activity is sufficient to confer standing.”); St. Paul Area Chamber of
Com., 439 F.3d at 487 (“When a statute is challenged by a party who is a target or object of the
statute’s prohibitions, there is ordinarily little question that the statute has caused him injury.”
(cleaned up)).
A plaintiff shows it would fall within a challenged statute’s sweep if the plaintiff
establishes it has “‘in the past conducted’” activities that could be covered by the statute, it
“‘wish[es]” to engage in similar activities, and it is “‘prepared’” to attempt to do so, but for the
statute. Animal Legal Def. Fund v. Vaught (“Vaught”), 8 F.4th 714, 719 (8th Cir. 2021) (quoting
PETA v. Stein, 737 F. App’x 122, 130 (4th Cir. 2018) (unpublished)). These facts “lend[]

5
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concreteness and specificity to the plaintiffs’ claims” so they do not need “to show that they have
specific plans or intentions to engage in the type of speech” restricted. Initiative and Referendum
Inst. v. Walker, 450 F.3d 1082, 1089 (10th Cir. 2006) (en banc). Put another way, a challenger
need not provide the “who, what, when, and where” of the chilled speech. ALDF v. Reynolds, 297
F. Supp. 3d 901, 915 (S.D. Iowa 2018). Due to the law’s chilling effect a challenger “‘by definition
does not—indeed, should not—have a present intention to engage in that speech at a specific time
in the future’”; its past conduct and future aims are sufficient. Id. (quoting Initiative and
Referendum Inst., 450 F.3d at 1089).
Once a law’s objectively reasonable chill is proven, that injury-in-fact is traceable to and
redressable against the people who can enforce the law. Vaught, 8 F.4th at 721 (citing Rodgers v.
Bryant, 942 F.3d 451, 455 (8th Cir. 2019)). Here, that is indisputably Defendants. Iowa County
Attorneys are charged with enforcing State criminal laws. Iowa Code § 331.756(1). The Iowa
Attorney General “supervis[es] county attorneys in all matters,” oversees all appeals on behalf of
the State, and must educate all prosecuting attorneys so they properly apply the law. Id. § 13.2.
Through its declarations, ICCI has demonstrated it and its members are suffering the
quintessential injury-in-fact of chill, which is traceable to and can be remedied by enjoining
Defendants.3 ICCI explains that trespassing at corporate and political sites to protest those actors’
3

ICCI is a membership organization. A3, A4-A5, A10-A15 (SMF ¶ 1). Thus it can represent its
members’ interest if the members “have standing to sue in their own right,” “the interests [the
organization] seeks to protect are germane to the organization’s purpose,” and “[n]either the claim
asserted nor the relief requested requires the participation of individual members in the lawsuit.”
Heartland Acad. Cmty. Church v. Waddle, 427 F.3d 525, 532-33 (8th Cir. 2005). For the reasons
stated above, ICCI’s members have standing. This action is germane to ICCI’s purposes because
facilitating it and its members’ participation in the regulated activities has been part of ICCI’s
stated objectives for decades, and that is part of what ICCI seeks to offer its members. A5, A8
(SMF ¶¶ 2-3); see also Red River Freethinkers v. City of Fargo, 679 F.3d 1015, 1022 (8th Cir.
2012) (activity that organization is “dedicated” to undertaking is germane to its purpose). Finally,
where, as here, the suit “seeks only declaratory and prospective injunctive relief, the participation
6
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activities is and has always been a core part of its advocacy. A5, A8 (SMF ¶¶ 2-3). Indeed, ICCI
members and staff, including two of its member declarants, have been arrested for trespass while
participating in ICCI’s acts of non-violent civil disobedience. A5-A6, A17, A22 (SMF ¶¶ 7-9).
Moreover, ICCI always records those activities via photos or videos so it can use its protests in
other political advocacy. A6 (SMF ¶¶ 4, 6). Its member declarants have similarly recorded ICCI’s
actions, including those involving trespass. A17, A18, A19-A20, A21-A22 (SMF ¶ 10). Thus, its
and its members’ activities fall within the core of what is prohibited by § 727.8A.
While the organization and individuals were willing to accept the penalties under Iowa’s
standard trespass law, the heightened penalties under § 727.8A are keeping them from proceeding
in the same manner, despite their wish to do so. Numerous members, including the member
declarants, will not trespass and record or even participate in actions where there is trespassing
and recording because they fear the law’s penalties—as well as its implication that Iowa seeks to
punish their advocacy. A7, A18, A20, A22 (SMF ¶¶ 12-14). Because this weakens the impact of
ICCI’s non-violent civil disobedience, the organization is planning fewer such actions, including
declining to put resources into planning actions in Dallas, Cass, and Washington Counties, where
the Defendant County Attorneys are located and ICCI has ongoing work. A7-A8 (SMF ¶¶ 11-12).
However, the member declarants explain that if § 727.8A were enjoined they would be
willing to risk the same penalties they previously faced, engaging once again in their now chilled
speech. A18, A20, A22 (SMF ¶ 15). Correspondingly, ICCI would return to investing the same
resources it previously did in planning actions involving trespass. A8-A9 (SMF ¶ 16). ICCI and
its members are suffering the injury-in-fact of chill; they have altered their speech in response to

of individual [members] is not required”; the third element is met as a matter of law. Heartland
Acad. Cmty. Church, 427 F.3d at 533.
7
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a law that criminalizes that speech. That injury is traceable to the law and its enforcement—powers
held by Defendants—and redressable by enjoining Defendants from using the law. ICCI has
standing to proceed on behalf of itself and its members.
Although one Plaintiff with standing is sufficient to proceed to the merits, Rumsfeld, 547
U.S. at 52 n.2, Animal Legal Defense Fund (“ALDF”), People for the Ethical Treatment of
Animals (“PETA”), and Bailing Out Benji (“BoB”), also have standing based on the law’s chilling
effect. They explain that investigators sent on their behalf obtain employment at or otherwise enter
animal facilities and, without express permission, to record and engage in recordings there so they
can develop political advocacy based on those recordings, including having done so in Iowa. A24A26, A33-A34, A36, A40- A43 (SMF ¶¶ 17-22, 28-32, 38-40). Their recordings have documented
ongoing illegal and unethical conduct and are central features of the organizations’ social, political,
and legal advocacy. A24-A26, A33, A34, A42-A43 (SMF ¶¶ 17, 21, 30, 41).
ALDF, PETA, and BoB do not believe that in producing their political speech they are
engaging in trespass. A27-A30, A37-A38, A46-A47 (SMF ¶¶ 25, 35, 44), but Defendants explain
that if any of the facilities ALDF, PETA, or BoB enter have a “‘no photography’ sign posted,” it
is arguable their recording would amount to a trespass, A136 (SMF ¶ 47). ALDF, PETA, and BoB
believe such an argument is particularly likely given that § 727.8A suggests recording interferes
with private property rights, A27-A30, A37-A38, A46-A47 (SMF ¶¶ 25, 35, 44), and the State has
repeatedly labeled ALDF, PETA and BoB’s investigators trespassers. A136, A143, A145 (SMF
¶¶ 47-49).
In these circumstances, Eighth Circuit case law makes clear that it is reasonable for them
to change their activities in response to the law. Where plaintiffs explain “they wish to engage in
conduct that could reasonably be interpreted” as violating the statute, “they have reasonable cause

8
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to fear [the] consequences” and “this is enough to establish that plaintiffs’ decision to chill their
speech was objectively reasonable.” 281 Care Comm., 638 F.3d at 628.
Because they do fear § 727.8A’s enforcement against them, ALDF, PETA and BoB have
altered their plans, declining to engage in investigations in Iowa that would involve recording.
Indeed, BoB had prepared to investigate and record an Iowa puppy mill and an Iowa dog breeder
that it declined to pursue because of § 727.8A. A44-A45 (SMF ¶¶ 42-43). ALDF and PETA were
in the process of planning investigations involving recording, including potentially in Dallas, Cass,
and Washington Counties where the Defendant County Attorneys are located, when § 727.8A was
enacted. A26-A30, A34-A35 (SMF ¶¶ 23-25, 33-34). ALDF, PETA and BoB explain that if §
727.8A were struck down they would not be deterred by the penalties under Iowa’s generic trespass
law because they do not believe they trespass, but given § 727.8A’s enhanced penalties and the
State’s related, repeated statements that it believes ALDF, PETA and BoB are trespassing, the
organizations cannot proceed with their desired investigations while § 727.8A remains on the
books. A28, A30, A38, A47 (SMF ¶¶ 26, 36, 45). As a result, ALDF, PETA and BoB have standing
based on the law’s chilling effect.
Defendants may point out that that ALDF, PETA, and BoB are currently seeking to enjoin
Iowa’s other two Ag-Gag laws, which they contend chill this same set of activities.4 That does not
alter their standing here. Those laws were enjoined in full when Plaintiffs filed this action, meaning
§ 727.8A was all that was chilling their speech—although Plaintiffs acknowledge that later the
same day, the Eighth Circuit upheld one provision in Iowa’s first Ag-Gag law and remanded for

4

ICCI is also a plaintiff in those suits, but contends this law interferes with different speech. See,
e.g., ALDF v. Reynolds, 297 F. Supp. 3d at 910 (explaining in the first Iowa Ag-Gag challenge
ICCI sought to protect its members’ ability to investigate their employers); Compl. ¶¶ 23-24,
Dkt. No. 1, ALDF v. Reynolds, No. 4:19-cv-00124 (S.D. Iowa Apr. 22, 2019) (alleging same
with regards to second Iowa Ag-Gag law).
9
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further proceedings. See ALDF v. Reynolds (“Reynolds”), 8 F.4th 781 (8th Cir. 2021); ALDF v.
Reynolds, 2019 WL 8301668. Further, ALDF, PETA, and BoB explain that prior to § 727.8A’s
enactment they were actively preparing investigations in Iowa because they believed the other AgGag laws would remain enjoined, but once § 727.8A became law they stopped those preparations.
A26-A27, A34-A35, A44-A45 (SMF ¶¶ 23, 33, 43). Section 727.8A was the basis for their chill.
Even were that not the case, a plaintiff has standing to challenge any government action
that could be a “contributing factor” to the plaintiff’s injury. Nat. Res. Def. Council, Inc. v. U.S.
FDA, 710 F.3d 71, 85 (2d Cir. 2013) (citing St. Pierre v. Dyer, 208 F.3d 394, 402 (2d Cir. 2000)).
The law need not be the only obstacle to the plaintiff engaging in its desired speech. Removing
one statute makes it more likely that the challengers will be able to engage in their desired speech.
ALDF v. Kelly, 434 F. Supp. 3d 974, 993 (D. Kan. 2020) (“Regardless whether ALDF faces a
threat of prosecution under trespass law, removing the threat of prosecution under subsection (c)
addresses the chilling effect of the Act. Put another way, if ALDF knew that it only risked violation
of one law (trespass) rather than two (trespass and the Act), it would reasonably be less afraid to
exercise its rights.”). Otherwise, a State could simply pass multiple laws targeting the same speech
and successfully chill advocacy by arguing that enjoining any one law would not immediately
enable challengers to proceed.
Finally, ALDF, PETA, BoB, and Food & Water Watch (“FWW”) also have standing
because they use the image and videos targeted by § 727.8A in their advocacy. “[P]utative
recipients of speech usually have standing” to challenge a law so long as there is “reason to believe
that [another person] is willing to speak and is being restrained from doing so” by the law. United
States v. Wecht, 484 F.3d 194, 202 (3d Cir. 2007); see also In re Application of Dow Jones & Co.,
Inc., 842 F.2d 603, 607 (2d Cir. 1988). In other words, where the challenged law “reduced, or

10
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possibly eliminated, [a] pipeline of information . . . that [another plaintiff] can use in its advocacy”
there is standing to challenge that law’s chilling effect. ALDF v. Reynolds, 297 F. Supp. 3d at 916
(citing ACLU v. Holder, 673 F.3d 245, 255 (4th Cir. 2011); Penn. Family Inst., Inc. v. Black, 489
F.3d 156, 165 (3d Cir. 2007)). ALDF, PETA, BoB, and FWW detail that they have used the
recordings created by animal advocates’ undercover investigations—including those of one
another—in the past to further their own speech and advocacy, and wish to do so again in the
future. A30, A35, A47-A48, A50-A54 (SMF ¶¶ 27, 37, 46, 50-52). FWW also explains that it is
currently working with ICCI on an anti-factory farm campaign, and thus had intended to rely on
ICCI’s protest videos to enhance its and ICCI’s advocacy. A50-A51, A54-A55 (SMF ¶ 53). Given
that the law targets that information gathering, ALDF, PETA, BoB, and FWW have good reason
to believe it restricts their ability to obtain such information. Indeed, that is proven above.
Therefore, they all have standing to challenge the law.
IV.

Section 727.8A restricts protected speech.
Overwhelming, controlling authority establishes that because § 727.8A restricts recording

it requires First Amendment review. The Eighth Circuit recently held that where a statute “requires
proof of [] elements, including intent to commit an unauthorized act” on private property, if other
aspects of the law can be met by speech, the First Amendment applies. Reynolds, 8 F.4th at 787;
see also Bartnicki v. Vopper, 200 F.3d 109, 121 (3d Cir. 1999) (“The government cites no support
for the surprising proposition that a statute that governs both pure speech and conduct merits less
First Amendment scrutiny than one that regulates speech alone. We are convinced that this
proposition does not accurately state First Amendment law.”), aff’d, 532 U.S. 514 (2001). This
follows from Supreme Court authority that emphasizes traditional First Amendment analysis is
required where a law regulates protected speech, regardless of how else it “functions.” Holder v.
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Humanitarian Law Project, 561 U.S. 1, 27-28 (2010); see also ALCU of Ill. v. Alvarez, 679 F.3d
583, 602 (7th Cir. 2012) (“When the expressive element of an expressive activity triggers the
application of a [] law, First Amendment interests are in play.”).
Recording—be it taking photos, making a video, or gathering the related data—has
repeatedly been held to be protected by the First Amendment. According to the Eighth Circuit,
“videos themselves are, in a word, speech.” Telescope Media Grp. v. Lucero, 936 F.3d 740, 751
(8th Cir. 2019). True, in reaching this holding, Telescope Media referenced the fact that the videos
there would be “assemble[d]” to reflect the videographer’s “judgment,” which it explained
supported its conclusion that the videos were speech. Id. at 751-52. But it also explained that once
it determined the final video was speech, it needed to protect the acts that produced that speech—
such as recording. Id. at 752. Any other rule would allow the government to suppress speech
simply by dividing it into its component parts. “The government could argue, for example, that
painting is not speech because it involves the physical movements of a brush” and then regulate
that movement to suppress the production of art. Id. (citing Brown v. Entm’t Merchs. Ass’n, 564
U.S. 786, 792 n.1, (2011)); see also Fields v. City of Philadelphia, 862 F.3d 353, 358 (3d Cir.
2017) (“The First Amendment protects actual photos . . . and for this protection to have meaning
the Amendment must also protect the act of creating that material.”); ACLU of Ill., 679 F.3d at,
595 (“The act of making an audio or audiovisual recording is necessarily included within the First
Amendment’s guarantee of speech . . . as a corollary of the right to disseminate the resulting
recording.” (emphasis in original)).
Telescope Media’s reasoning is mandated by Supreme Court precedent that holds
predicates to speech must be protected as speech. The Court has explained “[w]hether government
regulation applies to creating, distributing, or consuming speech makes no difference” for First
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Amendment purposes. Brown, 564 U.S. at 792 n.1. This is because “[l]aws enacted to control or
suppress speech may operate at different points in the speech process,” and to protect speech all
such statutes must be subject to First Amendment review. Citizens United v. FEC, 558 U.S. 310,
336 (2010); see also Buehrle v. City of Key W., 813 F.3d 973, 977 (11th Cir. 2015) (government
cannot “proceed upstream and dam the source” of speech and thereby evade First Amendment
review); Anderson v. City of Hermosa Beach, 621 F.3d 1051, 1061–62 (9th Cir. 2010) (government
cannot “disaggregate” the steps required to develop speech and evade First Amendment review).
Moreover, the logic that underlays Telescope Media led the Ninth Circuit to hold that
recording is not just a predicate to speech, but speech itself. The Ninth Circuit explained that like
a finished video, the choice of what to record reflects “decisions about the content,” which
communicates the recorders’ ideas and goals and thus it is itself expressive. ALDF v. Wasden, 878
F.3d 1184, 1203 (9th Cir. 2018). However, this Court need not go as far as the Ninth Circuit
because, under governing Eighth Circuit and Supreme Court law, even if only a final video were
speech, gathering the images, sound, and data for that video would necessarily be protected by the
First Amendment.
Indeed, on this basis, numerous courts have struck down essentially identical statutes to
§ 727.8A because gathering information for speech is a protected predicate to speech, and thus the
laws—which like here regulated that speech only when it occurred on private property—required
and failed First Amendment review. In PETA, the district court explained that the “attempt to
categorize image capture and recording following a trespass . . . as unprotected speech rests on a
misreading of the law” because even if it is not expressive it is “conduct essentially preparatory to
speech.” 466 F. Supp. 3d at 566-67. Accordingly, it subjected several provisions that prohibited
entering private property without consent and recording there without authorization to First
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Amendment review and held them unconstitutional in full or in part. E.g., id. at 558. ALDF v.
Herbert stated “that the act of recording is protectable First Amendment speech” because without
that protection “the State could do indirectly what the Supreme Court has made clear it cannot do
directly” and criminalize films. 263 F. Supp. 3d 1193, 1208-09 (D. Utah 2017). That the
prohibition on recording “applie[d] only to speech on private property” did not alter the analysis
because even if a person can exclude an unwanted entrant, the State cannot prosecute “a person
based on her speech on private property” and, in fact, the provision failed First Amendment review.
Id. Finally, the Tenth Circuit held that a statute that prohibited trespassing and subsequently
“collecting resource data” required First Amendment scrutiny because it punished the “creation”
of speech. W. Watersheds Project v. Michael, 869 F.3d 1189, 1196 (10th Cir. 2017). The district
court subsequently struck down the prohibition, noting the “speech interest” that required First
Amendment scrutiny is the same no matter where the speech occurred. W. Watersheds Project v.
Michael, 353 F. Supp. 3d 1176, 1189 n.7 (D. Wyo. 2018); see also Wasden, 878 F.3d at 1203
(Ninth Circuit decision recognizing recording as expressive, striking down that provision that
“prohibit[ed] a person from entering a private agricultural production facility and, without express
consent from the facility owner, making audio or video recordings of the [activities]”).
Section 727.8A directly restricts First Amendment protected activities and therefore
requires First Amendment review.
V.

Section 727.8A fails intermediate scrutiny.
Assuming for the purposes of this motion that Defendants are correct and § 727.8A is only

subject to intermediate scrutiny, e.g., Dkt. No. 19, at 26, it fails that review. To survive
intermediate scrutiny a law must be “narrowly tailored to serve a significant governmental
interest.’” McCullen, 573 U.S. at 486. A law is not tailored if its text is facially over- or under-
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inclusive. If “a substantial portion of the burden on speech does not serve to advance the State’s”
goal in passing the law, it is over-inclusive and falls. Simon & Schuster, Inc. v. Members of N.Y.
State Crime Victims Bd., 502 U.S. 105, 122 n.* (1991) (brackets omitted); see also Comite de
Jornaleros de Redondo Beach v. City of Redondo Beach, 657 F.3d 936, 949 (9th Cir. 2011) (en
banc) (content-neutral solicitation ban unconstitutionally over-inclusive when it applied to all instreet solicitation, where goal was only to stop solicitation that blocked traffic). Likewise, if a law
does not capture a significant swath of activities that produce the harm it is purportedly designed
to address, it is under-inclusive and falls. Nat’l Inst. of Family & Life Advocs. v. Becerra, 138 S.
Ct. 2361, 2375 (2018); see also Showtime Ent., LLC v. Town of Mendon, 769 F.3d 61, 75 (1st Cir.
2014) (content-neutral law purportedly addressing aesthetic and traffic concerns fatally underinclusive when targeted only at adult entertainment facilities).
Even if a law appears tailored, “the government must demonstrate that alternative measures
that burden substantially less speech would fail to achieve the government’s interests, not simply
that the chosen route is easier.” McCullen, 573 U.S. at 495. To do so, it must produce evidence
that it at least “considered different methods” that would restrict less speech before enacting the
challenged law. Id. at 494.
Defendants’ brief makes clear § 727.8A fails these tests. Defendants state that Iowa’s
interest in passing § 727.8A was to protect “property from interference,” and particularly “trade
secrets.” A132-A133 (SMF ¶ 55). Any restriction on speech is therefore under- and over-inclusive.
Section 727.8A is no different than a statute purporting to stop burglary that only applies to people
who drive to the crime in a car with a “Biden-Harris 2020” bumper sticker. That law might capture
someone, but the speech restriction is entirely unnecessary. In fact, by tying the protection of
property to a speech restriction, a state enacting such a law would ensure it is less effective than
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one aimed solely at non-expressive conduct. So too here. The State could have imposed the same
penalties as § 727.8A for regular trespass and theft and achieved the ends they claim § 727.8A
serves without regulating any speech. Thus, the speech restriction is unnecessary, and by tying the
entry or theft to the speech restriction the State accomplishes less than it would have if it had acted
rationally.
Moreover, Plaintiffs have been unable to locate any evidence supporting the need to enact
§ 727.8A. Despite claiming they could prevail under intermediate scrutiny, Defendants also
produced none. A133-A137 (SMF ¶ 56). In so moving, it was their burden to provide that record.
McCullen, 573 U.S. at 494-95. This burden was particularly appropriate given the breadth of
§ 727.8A; there is no basis to presume that any and all recording on private property produces
legitimate harm. Thus, the absence of evidence at this point establishes the law is unsustainable.
In fact, the law is so unfounded the Court could conclude the State’s proffered interests are
nothing more than façade. The government’s inability to establish a need to restrict speech
undermines its claim that the law “serves a significant governmental interest.” Buehrle, 813 F.3d
at 978-79. When, as here, another law “would have precisely the same beneficial effect” and the
government still enacted a restriction on speech, courts can conclude the statute’s real purpose is
to show “special hostility towards” the restricted speech, which is unacceptable. R.A.V. v. City of
St. Paul, Minn., 505 U.S. 377, 396 (1992).
In sum, there are numerous independent bases to conclude § 727.8A fails intermediate
scrutiny. Its text is so disconnected from its purported objectives that it is not tailored. Even were
that not the case, the State was obligated to produce evidence showing it considered alternatives
before enacting § 727.8A. It failed to do so. As a result, § 727.8A must be held untailored. And
given this, it would be appropriate to conclude the law’s purpose is to suppress speech, which is
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not a legitimate government objective.
VI.

Section 727.8A is overbroad.
Based on the above, Defendants have also shown § 727.8A is overbroad. The Supreme

Court recently explained that with untailored laws “[t]he lack of tailoring … is categorical—
present in every case” and thus there is “no trouble [in] concluding” they are also “overbroad.”
Americans for Prosperity Found. v. Bonta, 141 S. Ct. 2373, 2387 (2021). In other words, where
the State cannot explain why this restriction on speech is properly tailored to achieve its ends,
every application of the law represents an “indiscriminate[]” restriction on speech, rendering its
prohibitions overbroad. Id.
A law is also overbroad where it has “a substantial number” of unconstitutional
applications “judged in relation to the statute’s plainly legitimate sweep.” Stevens, 559 U.S. at 473.
When the “the Government makes no effort to defend” numerous applications of the law to
protected speech, this balancing weighs in favor of holding the law overbroad. Id. at 473, 481.
Again, Defendants moved to dismiss Plaintiffs’ claim on this issue, but failed to meet their
burden. They made no effort to defend § 727.8A’s numerous applications to speech beyond saying
that the First Amendment does not apply to recordings. A138-A141 (SMF ¶ 57). This is despite
the fact that the breadth of § 727.8A means it penalizes activities understood to lie at the core of
an open society. For instance, it is a trespass under Iowa law to be on rail or utility property that is
otherwise open to the public if one is standing on the property rather than crossing over it. Iowa
Code § 716.7(2)(a)(5)-(6). Thus, § 727.8A creates new special penalties for the nightly news
broadcasts that report on accidents and environmental concerns from these sites, because reporters
would be standing on the property using a camera. Likewise, it is a trespass whenever a person is
orally asked to leave property. Iowa Code § 716.7(2)(a)(2)(a). Thus, the videos members of the
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public share showing business personnel discriminating against or abusing customers would
expose those good Samaritans to § 727.8A’s penalties. If the store personnel merely say the person
needs to stop recording and exit, the customer is transformed from whistleblower to criminal
violating § 727.8A. This is to say nothing of § 727.8A criminalizing recording as part of political
protests and investigations that are not only performed by Plaintiffs, but also unions, equal
protection advocates seeking to uncover discriminatory hiring, and reporters. Defendants do not
try to defend these applications of § 727.8A because they cannot. Therefore, it is overbroad.
Stevens, 559 U.S. at 473, 481.
VII.

Plaintiffs are entitled to a declaration and injunction establishing § 727.8A is
facially unenforceable.

Defendants rightly agree that an overbroad law is facially invalid. Dkt. No. 19, at 33; see
also Stevens, 559 U.S. at 473. A law is also facially invalid if it fails scrutiny. Bruni v. City of
Pittsburgh, 824 F.3d 353, 363 (3d Cir. 2016) (“The Court has often considered facial challenges
simply by applying the relevant constitutional test to the challenged statute, without trying to
dream up whether or not there exists some hypothetical situation in which application of the statute
might be valid.”); Doe v. City of Albuquerque, 667 F.3d 1111, 1123-27 (10th Cir. 2012) (canvasing
case law and demonstrating that applying the “relevant constitutional test” (scrutiny) determines
whether a party is entitled to facial relief). Indeed, the Eighth Circuit affirmed facial relief against
a provision of Iowa’s first Ag-Gag law, despite assuming that it had certain applications that would
“pass constitutional muster,” because it failed scrutiny. Reynolds, 8 F.4th at 787. Therefore, in
light of the analysis above, § 727.8A is facially invalid in two ways.
Accordingly, Plaintiffs are entitled to declaratory and injunctive relief prohibiting
§ 727.8A’s enforcement. See, e.g., Sierra Club v. U.S. Army Corps of Eng’rs, 771 F.2d 409, 41314 (8th Cir. 1985) (declaratory relief warranted where government violating the law). Indeed, once
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a law is held to violate the First Amendment, “the other requirements for obtaining” equitable
relief “are generally deemed to have been satisfied.” Minn. Citizens Concerned for Life, Inc. v.
Swanson, 692 F.3d 864, 870 (8th Cir. 2012) (en banc) (preliminary injunction decision).
Should the Court wish to consider the other equitable factors, “[i]t is well-established that
the loss of First Amendment freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.” Powell v. Noble, 798 F.3d 690, 702 (8th Cir. 2015) (cleaned up).
Moreover, the balance of the equities and public interest always favor relief prohibiting the
enforcement of unconstitutional laws because “it is always in the public interest to protect” those
rights. Phelps-Roper v. Nixon, 545 F.3d 685, 690 (8th Cir. 2008), overruled on other grounds sub.
nom. by Phelps-Roper v. City of Manchester, Mo., 697 F.3d 678 (8th Cir. 2012) (en banc). The
government, of course, cannot claim any burden from being unable to enforce an unconstitutional
law.
VIII. In the alternative, Plaintiffs are entitled to a preliminary injunction.
If Defendants come forward with some eleventh-hour evidentiary issue that the Court
concludes prevents immediate resolution of this matter, a preliminary injunction is still warranted.
“The primary distinction is a permanent injunction requires a showing of actual rather than
probable success on the merits.” Gerlich v. Leath, 152 F. Supp. 3d 1152, 1181 (S.D. Iowa 2016).
Defendants have been unable to justify § 727.8A based on its plain text. Plaintiffs have already
searched for and been unable to locate any alternative, legitimate support for the law. Therefore,
as the First Amendment applies to § 727.8A, and Defendants tried and failed to carry their burdens
under the level of scrutiny they claim applies, at the least Plaintiffs are likely to prevail on the
merits and a preliminary injunction is warranted. Minn. Citizens Concerned for Life, 692 F.3d at
877 (“[W]here we determine the appellants are likely to win on the merits of their First Amendment
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claim, a preliminary injunction is proper.”).
Indeed, recognizing that “even a temporary violation of First Amendment rights
unquestionably constitutes irreparable injury,” the court in the second Iowa Ag-Gag case entered
a preliminary injunction against that law where the legal issues were much more in dispute. ALDF
v. Reynolds, 2019 WL 8301668, at *20. The central legal question there—what false speech is
exempt from the First Amendment under the splintered Supreme Court decision in United States
v. Alvarez, 567 U.S. 709 (2005)—was already on appeal to the Eighth Circuit from the first Iowa
Ag-Gag case. Nonetheless, in reasoning that is even more applicable here, the court stated
“Defendants have not shown why a statute that considerably prohibits protected speech should
stay in effect when the interests it purportedly advances are unsupported by the record and only
tangentially associated with the statutory language,” thus a preliminary injunction was warranted.
Id. at *18.
IX.

Conclusion.
For the foregoing reasons, the Court should enter summary judgment declaring § 727.8A

unlawful and enjoining Defendants from enforcing it. In the alternative, the Court should enter a
preliminary injunction preventing § 727.8A’s enforcement because Plaintiffs are likely to prevail
on the merits and Defendants should not be allowed to suppress speech further simply by dragging
out this litigation.
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In The United States District Court
For The Southern District of Iowa
ANIMAL LEGAL DEFENSE FUND;
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC.;
BAILING OUT BENJI; FOOD & WATER
WATCH; and IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT
Plaintiffs,
Case No.: 4:21-cv-00231

v.
KIM REYNOLDS, in her official capacity as
Governor of Iowa, TOM MILLER, in his official
capacity as Attorney General of Iowa, VANESSA
STRAZDAS, in her official capacity as Cass
County Attorney, CHUCK SINNARD, in his
official capacity as Dallas County Attorney, and
JOHN GISH, in his official capacity as
Washington County Attorney

PLAINTIFFS’ STATEMENT
OF MATERIAL FACTS

Defendants.
Pursuant to Local Rule 56(a)(3) Plaintiffs submit this statement of material facts setting
forth the material facts for which Plaintiffs contend there is no genuine issue to be tried.
1.

Plaintiff Iowa Citizens for Community Improvement (“ICCI”) is a membership-

based organization, in which dues-paying members elect amongst themselves a Board of Directors
that sets the policies for and guides the organization. A3, A4-A5, A10-A15 (ICCI Decl. ¶¶ 3, 1013 & Ex. A).
2.

Throughout its existence, ICCI has engaged in non-violent civil disobedience

involving trespass. A5 (ICCI Decl. ¶¶ 14-15).
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3.

ICCI’s non-violent civil disobedience is a core component of both ICCI’s public

facing work and what it provides its members, helping them assert their power in conversations
they are otherwise prevented from participating in. A5, A8 (ICCI Decl. ¶¶ 14, 38).
4.

ICCI always records its non-violence civil disobedience involving trespass by

either taking photos or videos that contain images and sound. A6 (ICCI Decl. ¶¶ 22).
5.

ICCI’s recordings of its non-violent civil disobedience are designed to capture the

protestors, their chants, their statements, and their experiences. Those making the recording are
instructed not to record the targeted organization or its employees. A6 (ICCI Decl. ¶¶ 23-24).
6.

The recordings are integral to ICCI’s advocacy because they can be shown to

members, the public, the media, politicians, or corporate wrongdoers, increasing the impact of the
action and ICCI’s message, and they provide a record if those participating in the non-violent civil
disobedience witness or experience anything illegal. A6 (ICCI Decl. ¶¶ 25-29).
7.

On numerous occasions, ICCI members and staff have been arrested for trespass

and other crimes of interfering with property when they engaged in non-violent civil disobedience
that was being recorded. A5-A6 (ICCI Decl. ¶¶ 17-22).
8.

ICCI-member declarant Adam Mason was arrested for and pled no lo contendre to

trespass due to his involvement in ICCI non-violent civil disobedience. A17 (Mason Decl. ¶¶ 89).
9.

ICCI-member declarant Janet Wann was arrested for trespass due to her

involvement in ICCI non-violent civil disobedience. A22 (Wann Decl. ¶ 9).
10.

ICCI-member declarants Mr. Mason, Ms. Wann, and Brenda Brink have all

previously taken photos and/or produced videos of ICCI non-violent civil disobedience, including
of non-violent civil disobedience involving trespass, in which they were participating and
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trespassing. A17, A18, A21-A22, A19-A20 (Mason Decl. ¶¶ 10, 12; Wann Decl. ¶¶ 4-6; Brink
Decl. ¶¶ 4-5).
11.

Because of Iowa Code § 727.8A, ICCI is engaging in less non-violent civil

disobedience involving trespass, including declining to pursue potential such actions it was
considering engaging in prior to the enactment of § 727.8A. The areas where ICCI would consider
engaging in non-violent civil disobedience involving trespass include Dallas, Cass, and
Washington Counties. A8 (ICCI Decl. ¶¶ 36-37).
12.

ICCI is investing less resources in planning non-violent civil disobedience

involving trespass because numerous members will not participate in the actions due to the
heightened penalties imposed by Iowa Code § 727.8A, thereby decreasing the impact of the
actions. Because of this, ICCI is engaging in less non-violent civil disobedience involving trespass
than it was prior to the passage of Iowa Code § 727.8A. A7 (ICCI Decl. ¶¶ 34-35).
13.

ICCI members Mr. Mason, Ms. Wann, and Ms. Brink will not record ICCI non-

violent civil disobedience involving trespass due to § 727.8A. A18, A22, A20 (Mason Decl. ¶¶
13-15; Wann Decl. ¶¶ 10-11; Brink Decl. ¶¶ 7-8).
14.

Because of Iowa Code § 727.8A, ICCI member Mr. Mason will not even participate

in ICCI non-violent civil disobedience involving trespass. A18 (Mason Decl. ¶¶ 13, 15).
15.

However, if Iowa Code § 727.8A was no longer enforceable, Mr. Mason and Ms.

Wann would participate in and record ICCI’s non-violence civil disobedience involving trespass.
A18, A22 (Mason Decl. ¶ 16; Wann Decl. ¶ 12). Ms. Brink would consider doing the same. A20
(Brink Decl. ¶¶ 10).
16.

If Iowa Code § 727.8A was no longer enforceable ICCI would also increase the

amount of resources it is currently devoting to planning and carrying out non-violent civil
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disobedience involving trespass, returning to investing the same amount of resources it did before
§ 727.8A was enacted, which would allow it to carry out more actions involving trespass. A8-A9
(ICCI Decl. ¶ 39).
17.

Plaintiff Animal Legal Defense Fund (“ALDF”) seeks to provide the public truthful

information about what is occurring at animal facilities, including by contracting with people to
perform undercover investigations at animal facilities, which has allowed it to document
mistreatment of animals. A24-A26 (Walden Decl. ¶¶ 4-6, 9-10, 12).
18.

One of the ways in which ALDF’s investigators conduct undercover investigations

is by obtaining employment at a facility and, once employed, unbeknownst to the property owner,
using hidden recording equipment to record images, sound, and related data of unlawful, unethical,
or inhumane practices. A25, A26 (Walden Decl. ¶¶ 7, 11).
19.

ALDF’s investigators engaged in employment-based undercover investigations

make recordings in areas open to others, where people perform their job functions. A25 (Walden
Decl. ¶ 8).
20.

ALDF’s investigators may also pose as customers and make recordings. A25, A26

(Walden Decl. ¶¶ 9, 12).
21.

ALDF’s investigator’s recordings are then used by ALDF in educational materials,

media activities, legislative advocacy, regulatory actions, lawsuits, and provided to allies. A26
(Walden Decl. ¶¶ 11-12).
22.

An ALDF investigator previously performed a customer-based undercover

investigation in Iowa. A24, A26 (Walden Decl. ¶¶ 4, 12).
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23.

ALDF was in the process of planning an employment-based undercover

investigation in Iowa when Iowa enacted Iowa Code § 727.8A. A26-A27 (Walden Decl. ¶¶ 1315).
24.

Cass, Dall, and Washington Counties are areas that ALDF would consider sending

an investigator to conduct an employment-based undercover investigation because they contain
animal facilities that are of concern to ALDF. A27-A28 (Walden Decl. ¶ 16).
25.

However, ALDF is declining to pursue employment-based undercover

investigations in Iowa because it is concerned Iowa will declare that its investigators are
trespassing and thus the employee-investigators are violating § 727.8A. ALDF does not believe its
undercover investigations involve trespass, but § 727.8A, combined with the State’s
representations that it believes ALDF’s investigators are trespassers, led ALDF to believe that
Iowa would seek to label ALDF’s investigations a trespass, and given § 727.8A’s penalties it could
not take that risk. A27-A30 (Walden Decl. ¶¶ 16-22).
26.

If § 727.8A were declared unconstitutional, ALDF would not be deterred from

conducting employment-based undercover investigations by Iowa’s generic trespass law because
ALDF does not believe its employment-based undercover investigations amount to a trespass and
its investigators would be subject to lesser penalties. A28, A30 (Walden Decl. ¶¶ 18, 22).
27.

Section 727.8A is also harming ALDF by inhibiting others from engaging in

undercover investigations where they make recordings, such as Plaintiffs People for the Ethical
Treatment of Animals (“PETA”) and Bailing Out Benji (“BoB”), which is material ALDF has
relied upon in its advocacy in the past and would rely upon again in the future. A30 (Walden Decl.
¶¶ 23-24).
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28.

Plaintiff PETA seeks to expose the cruelty to animals, including farmed animals,

using that evidence to educate the public and influence government action, thereby bettering the
treatment of animals. A33, A36 (Kerr Decl. ¶¶ 4, 26).
29.

One of the ways PETA gathers information is through undercover investigations,

which it then publishes to promote public and governmental action. A36 (Kerr Decl. ¶¶ 25-26).
30.

PETA’s investigations have revealed illegal and egregious animal abuse and

resulted in criminal enforcement actions. A33, A34 (Kerr Decl. ¶¶ 6-7, 13).
31.

To gather information about farmed animal cruelty, PETA engages in employment-

based undercover investigations, in which PETA’s investigator gains employment and uses a
hidden camera (without express permission to do so) to document illegal and unethical conditions,
as the employee-investigator goes about performing their regularly assigned tasks. A33-A34 (Kerr
Decl. ¶¶ 6-12).
32.

PETA has conducted such employment-based undercover investigations in Iowa.

A34 (Kerr Decl. ¶¶ 13-14).
33.

PETA has been informed of ongoing animal cruelty in Iowa it wishes to investigate

using employment-based undercover investigations, had begun to plan those investigations, and
intended to finalize those plans once Iowa’s first and second Ag-Gag laws were permanently
enjoined. A34-A35 (Kerr Decl. ¶¶ 15, 17-21).
34.

However, because of § 727.8A, PETA will not undertake those investigations

unless it too is enjoined. A35 (Kerr Decl. ¶ 22).
35.

PETA does not believe its investigators trespass, but it believes that § 727.8A

suggests Iowa prosecutors should regard PETA’s recording on private property as a trespass; this
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is particularly true as Iowa has repeatedly tried to label PETA’s investigators trespassers. A37A38 (Kerr Decl. ¶¶ 32-34).
36.

However, because PETA does not believe its investigators are trespassers, if

§ 727.8A were enjoined PETA would be willing to proceed, particularly as with § 727.8A declared
unconstitutional, the State’s efforts to target PETA’s advocacy would have been held unlawful.
A38 (Kerr Decl. ¶¶ 35-37).
37.

PETA is also harmed by § 727.8A because it wishes to use recordings by other

organizations, such as ALDF, BoB and ICCI, in its advocacy, but the law discourages them from
making those recordings. A35 (Kerr Decl. ¶ 16).
38.

Plaintiff BoB works against puppy mills, including by seeking to provide truthful

information to the public and government about the harms puppy mills cause. A40-A41, A42-A43
(Callison Decl. ¶¶ 3, 8-9).
39.

As part of this work, BoB has its staff or volunteers enter puppy mills, dog auctions,

and pet stores as customers, breeders or brokers—only entering areas that customers, breeders,
and brokers typically access—and record what is occurring there using a hidden recording device
to obtain images, sound, and related data. A41-A42 (Callison Decl. ¶ 6).
40.

BoB has conducted these investigations around the country, including in Iowa.

A42-A43 (Callison Decl. ¶¶ 7, 9-11).
41.

BoB uses the recordings its investigators obtain to further its mission of educating

the public about the mistreatment of dogs due to the puppy mill industry and pressing for greater
regulatory oversight to prevent such mistreatment. A42-A43 (Callison Decl. ¶¶ 8-9).
42.

BoB was in the process of planning undercover investigations in Iowa when

§ 727.8A was enacted. A44-A45 (Callison Decl. ¶¶ 14-15).
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43.

However, once § 727.8A was passed, because of the law, BoB declined to engage

in undercover investigations of an Iowa puppy mill and an Iowa dog breeder it was prepared and
had taken steps to undertake. A44-A45 (Callison Decl. ¶¶ 15-17).
44.

Iowa’s generic trespass law does not deter BoB from its investigations because it

does not believe that its investigators are trespassers, but because § 727.8A was passed to single
out undercover investigators and suggest that recording violates private property rights, BoB now
fears that its investigators will be subjected to criminal prosecutions for making recordings. This
is particularly the case as the State has sought to label such investigations trespasses. A46-A47
(Callison Decl. ¶¶ 19-21).
45.

If § 727.8A were declared unconstitutional, however, BoB would no longer believe

that the State would seek to target recording as violating private property rights, even recognizing
Iowa’s generic trespass law would remain in force, as in those circumstances BoB believes Iowa
would either correctly apply the law or BoB’s rights would be quickly vindicated. A47 (Callison
Decl. ¶ 22).
46.

Section 727.8A also harms BoB by inhibiting others, including Plaintiffs ALDF

and PETA from making recordings, which is material BoB has used in its advocacy the past and
would seek to use again if it were available. A47-A48 (Callison Decl. ¶¶ 23-24).
47.

Defendants themselves have stated Plaintiffs ALDF, PETA and BoB should fear

their investigators will be labeled trespassers, and thus that they risk charges under § 727.8A,
because it is “not clear” whether using a camera without permission would be prohibited by Iowa’s
generic trespass statute. Iowa Code § 716.7. A136 (Br. ISO Mot. to Dismiss of Defs., Dkt. No. 19,
at 31).
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48.

In other briefing, Defendants also stated that ALDF, PETA, and BoB’s

investigations amount to a trespass, including asserting that even without the Ag-Gag’s laws
targeted at Plaintiffs, “the activities Plaintiffs want to engage in are still illegal under Iowa’s
trespass laws.” A143 (Defs.’ Comb’d Br. ISO Resist. To Pltfs’ MSJ and Cross MSJ, ALDF et al.
v. Reynolds et al., 4:17-cv-00362-JEG-HCA (S.D. Iowa), Dkt. No. 64, at 28).
49.

Likewise, Defendants have asserted that Plaintiffs’ undercover investigations are a

“trespass—facilitated by lies.” A145 (Defs.’ Reply Br. ISO MSJ, ALDF et al. v. Reynolds et al.,
4:17-cv-00362-JEG-HCA (S.D. Iowa), Dkt. No. 76, at 2).
50.

Plaintiff Food & Water Watch (“FWW”) is an advocacy organization that works to

protect food, water, and the climate, including by combatting factory farming in Iowa where it has
active ongoing work. A50-A51 (FWW Decl. ¶¶ 3-4, 6).
51.

FWW’s advocacy—including reports, books, and legal work—has previously

relied on information gathered by groups like Plaintiffs ALDF and PETA, particularly the images
and videos they obtained in their undercover investigations of industrial animal agriculture
facilities. A51-A53 (FWW Decl. ¶¶ 7-8).
52.

FWW wishes to rely on similar information in the future, particularly from

investigations in Iowa, and the absence of such information would undermine the speech it wishes
to develop. A53-A54 (FWW Decl. ¶¶ 9-12).
53.

FWW is also currently working with ICCI against factory farming in Iowa and thus

wishes to promote ICCI’s non-violent civil disobedience involving trespass connected with that
campaign in order to draw attention to the issue and help build support for FWW’s and ICCI’s
work. A50-A51, A54-A55 (FWW Decl. ¶¶ 6, 13-14).
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54.

Iowa Code § 727.8A has negatively impacted FWW’s ability to engage in its

desired speech by preventing ALDF, PETA, ICCI, and others from gathering the images, videos,
and data on which FWW would rely. A54-A55 (FWW Decl. ¶¶ 11-14).
55.

Defendants represented to the Court that Iowa Code § 727.8A was passed to further

the governmental interest of protecting “property and the right to privacy,” as well as the “[r]
elated” right of “the protection of propriety [sic] information or trade secrets.” A132-A133 (Br.
ISO Mot. to Dismiss of Defs., Dkt. No. 19, at 27-28).
56.

Defendants argued that Iowa Code § 727.8A is “Narrowly Tailored to the

Significant Governmental Interests,” but failed to introduce any evidence that the state considered
alternatives to enacting Iowa Code § 727.8A. A133-A137 (Br. ISO Mot. to Dismiss of Defs., Dkt.
No. 19, at 28-32).
57.

Defendants argued that Iowa Code § 727.8A is not overbroad, but only defended

its applications by arguing Iowa Code § 727.8A does not cover “protected speech.” A138-A141
(Br. ISO Mot. to Dismiss of Defs., Dkt. No. 19, at 33-36).
November 12, 2021
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In The United States District Court
For The Southern District of Iowa
ANIMAL LEGAL DEFENSE FUND;
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC.;
BAILING OUT BENJI; FOOD & WATER
WATCH; and IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT
Plaintiffs,
Case No.: 4:21-cv-00231

v.
KIM REYNOLDS, in her official capacity as
Governor of Iowa, TOM MILLER, in his official
capacity as Attorney General of Iowa, VANESSA
STRAZDAS, in her official capacity as Cass
County Attorney, CHUCK SINNARD, in his
official capacity as Dallas County Attorney, and
JOHN GISH, in his official capacity as
Washington County Attorney

DECLARATION OF
BRENDA BRINK

Defendants.
I, Brenda Brink, hereby declare as follows:
1.

The matters set forth in this declaration are based on my personal knowledge and

experience. If called to testify as to these matters, I could and would competently testify to what
is set out in this declaration.
2.

I have been an annual dues-paying Member of Iowa Citizens for Community

Improvement (“ICCI”) for nine years and have served on its Board of Directors.
3.

As a Member of ICCI, I have worked with the organization to publicize its issues

and proposed policy solutions in a variety of ways.
4.

This includes participating in non-violent civil disobedience involving a protest in

the lobby of a Wells Fargo in Polk County, meant to highlight the company’s moral failing in
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In The United States District Court
For The Southern District of Iowa
ANIMAL LEGAL DEFENSE FUND;
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC.;
BAILING OUT BENJI; FOOD & WATER
WATCH; and IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT
Plaintiffs,
Case No.: 4:21-cv-00231

v.
KIM REYNOLDS, in her official capacity as
Governor of Iowa, TOM MILLER, in his official
capacity as Attorney General of Iowa, VANESSA
STRAZDAS, in her official capacity as Cass
County Attorney, CHUCK SINNARD, in his
official capacity as Dallas County Attorney, and
JOHN GISH, in his official capacity as
Washington County Attorney

DECLARATION OF JANET
L. WANN

Defendants.
I, Janet L. Wann, hereby declare as follows:
1.

The matters set forth in this declaration are based on my personal knowledge and

experience. If called to testify as to these matters, I could and would competently testify to what
is set out in this declaration.
2.

I have been an annual dues-paying Member of Iowa Citizens for Community

Improvement (“ICCI”) for at least ten years.
3.

I was also a member of the ICCI Board of Directors for two years.

4.

As a Member of ICCI, I have participated in approximately 20 actions involving

trespass, in order to highlight the organization’s policy positions with which I agree.
5.

These actions have occurred throughout the State of Iowa.

1
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6.

In many of those actions I recorded images of the protest.

7.

I have shared images I recorded of protests involving trespass with ICCI and other

ICCI members to enhance the organization’s advocacy.
8.

I believe part of the value of engaging in non-violent civil disobedience is to record

that advocacy so that policymakers and other Iowans can see the message and passion of ICCI’s
members, encouraging them to join us.
9.

As part of one of the actions involving trespass I was arrested for trespass.

10.

However, due to Iowa Code § 727.8A, I will not participate and record ICCI non-

violent civil disobedience involving trespass.
11.

The penalties under Iowa Code § 727.8A, which are much more significant than

for trespass, are keeping me from acting. I fear being convicted of an aggravated misdemeanor.
12.

If Iowa Code § 727.8A were declared unconstitutional or enjoined, however, I

would participate in and record ICCI non-violence civil disobedience involving trespass.
I declare under penalty of perjury that the foregoing is true and correct.
Executed in Mason City, Iowa on November 9, 2021.

_______________________
Janet L. Wann
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
ANIMAL LEGAL DEFENSE FUND; PEOPLE
FOR THE ETHICAL TREATMENT OF
ANIMALS, INC.; BAILING OUT BENJI;
FOOD & WATER WATCH; and IOWA
CITIZENS FOR COMMUNITY
IMPROVEMENT
Plaintiffs,

Case No.: 4:21-cv-00231

v.
KIM REYNOLDS, in her official capacity as
Governor of Iowa, TOM MILLER, in his official
capacity as Attorney General of Iowa, VANESSA
STRAZDAS, in her official capacity as Cass
County Attorney, CHUCK SINNARD, in his
official capacity as Dallas County Attorney, and
JOHN GISH, in his official capacity as
Washington County Attorney

AFFIDAVIT OF MARK
WALDEN IN SUPPORT OF
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT

Defendants.
AFFIDAVIT OF MARK WALDEN
I, Mark Walden, declare as follows:
1.

The facts contained in this declaration are known personally to me and, if called

as a witness, I could and would testify competently thereto under oath.
2.

I am the Chief Programs Officer at the Animal Legal Defense Fund (ALDF). I

have served in this capacity since 2016. In this role, I am responsible for overseeing and
coordinating ALDF’s activities across its seven programs: Animal Law, Civil Litigation,
Criminal Justice, Legal Campaigns, Legislative Affairs, Policy, and Pro Bono. I also coordinate
the work of these programs with ALDF’s executive leadership, communications, and donor and
member outreach. Accordingly, I am intimately familiar with the negative effects of “Ag-Gag”
laws, including Iowa Code § 727.8A, on ALDF’s mission-driven activities.
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3.

ALDF is a national nonprofit animal protection organization founded in 1979 that

uses education, public outreach, investigations, legislation, and litigation to protect the lives and
advance the interests of animals, including animals who are raised for food. ALDF is supported
by over 2,500 pro bono attorneys and more than 300,000 members and supporters nationwide,
including in Iowa.
4.

ALDF’s mission is best served by demonstrating the true conditions in which

animals in commercial industries are kept, the practices to which they are subjected, and the
suffering they endure. This means ALDF must be able to gather and use evidence and
information about how meat, dairy, eggs, and related animal products are produced in a similarly
cruel manner industry-wide, across factory farms and slaughterhouses throughout the United
States; that companion animals bred in puppy and kitten mills and sold for profit to unsuspecting
consumers are kept in filthy, neglectful, and cruel conditions industry-wide that cause them to be
sick; and that captive animals at roadside zoos are also commonly kept in filthy, neglectful, and
cruel conditions that cause them to suffer physical and psychological harm. Because these
industries are spread across the country, ALDF must be able to gather and use evidence and
information in a variety of states, rather than in a select few.
5.

Because access to truthful information about the conditions and practices inside

factory farms, slaughterhouses, puppy and kitten mills, and roadside zoos is so vital to ALDF
fulfilling its mission, and because this information is difficult, if not impossible, to obtain
without gathering first-hand evidence of the conditions and practices, ALDF has employed and
contracted with investigators and investigative entities to conduct undercover investigations at
animal facilities around the country, including in Iowa. These facilities would meet the definition
of “property” under Iowa Code § 716.7(1)(a).
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6.

In its experience conducting and sponsoring investigations, ALDF has found that

it is often necessary to work with investigators who gain employment with agricultural facilities,
or pose as patrons or buyers at facilities, because other methods of information gathering, such as
communications with whistleblowers or filming from outside facilities, are often unreliable and
frequently ineffective.
7.

During the employment-based investigations, investigators apply for and obtain

employment at an agricultural facility through the usual channels. In doing so, investigators do
not disclose that they are investigators or their animal-protection affiliation; they obtain
employment with the intent to make video or audio recordings therein. Once employed,
unbeknownst to the property owners, the investigators use hidden recording equipment,
including small cameras, to record what they observe and to document any unlawful, unethical,
and/or inhumane business practices.
8.

Investigator-employees perform all assigned lawful tasks while using this hidden

recording equipment to document activities in areas of the facility that employees and others
have access to in order to perform their job duties, such as the slaughterhouse floor or inside a
chicken house. The recording equipment—which does not interfere with the investigatoremployees’ work—captures audio and video, which can include other data such as time stamps
and location information.
9.

Investigators sent on ALDF’s behalf routinely document violations of applicable

laws and regulations, including unsanitary practices, cruelty to animals, pollution, sexual
misconduct, labor law violations, and other misdeeds of public concern—all while performing
the tasks assigned by the employer (during employment-based investigations) or posing as a
patron or buyer (during non-employment-based investigations).
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10.

ALDF has conducted numerous undercover investigations of this kind in the past.

For example, in 2015, ALDF conducted an undercover investigation of a Texas-based chicken
slaughter plant operated by Tyson Foods that showed widespread misconduct. In 2016, ALDF
conducted an undercover investigation of a Nebraska-based pig breeding facility supplying
Hormel Foods, revealing egregious cruelty to and neglect of pigs. And before the passage of
Iowa’s first Ag-Gag law, Iowa Code § 717A.3A, ALDF conducted undercover investigations in
Iowa, including one investigation of the Cricket Hollow Animal Park in Manchester, Iowa.
11.

ALDF has used videos and photos of unlawful, unethical, and/or inhumane

business practices as well as time stamps and location information obtained through such
investigations in its work to seek enforcement of civil and criminal laws and regulations;
encourage legislative and industry reform; develop regulatory comments, petitions, and
administrative complaints; educate the public about factory farms, slaughterhouses, puppy and
kitten mills, and roadside zoos; push for changes in corporate policies and supply chains; and
otherwise advocate for animals. ALDF often shares the footage its undercover investigations
capture with the public by putting it on social media, disseminating it to news media, and
forwarding it to other organizations.
12.

For example, ALDF’s employment-based undercover investigation of the Tyson

chicken slaughterhouse resulted in a media exposé and gave rise to four separate legal
complaints. Likewise, ALDF’s consumer-based investigation of the Cricket Hollow Animal Park
in Manchester, Iowa resulted in litigation and the ultimate rescue of animals confined there. In
ALDF’s experience, undercover investigation footage—which can be widely publicized, shared,
and viewed—is one of our most powerful advocacy tools.
13.

ALDF has long had a particular interest in gaining undercover investigation
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footage and evidence from animal facilities in Iowa because, unfortunately, it leads the nation in
industrial animal agriculture, has a high concentration of puppy mills, and is home to notorious
roadside zoos. After the first Ag-Gag law, Iowa Code § 717A.3A, was struck down in February
of 2019, following ALDF and its co-plaintiffs’ challenge, ALDF began to plan an investigation
in Iowa. But state legislators acted swiftly to pass follow-on Ag-Gag legislation, the “agricultural
production facility trespass” law, codified at § 717A.3B, which forced ALDF to shelve its
investigation plans.
14.

ALDF and its co-plaintiffs moved quickly to challenge the “agricultural

production facility trespass” law and, in December of 2019, secured a preliminary injunction
barring its enforcement. After the preliminary injunction was entered ALDF wasted no time in
planning to conduct an undercover investigation at an agricultural production facility in Iowa.
ALDF wanted to show what had been hidden in Iowa since the passage of the first Ag-Gag law
and wanted to move quickly to secure investigative footage to show the public. If Iowa
legislators introduced a new Ag-Gag bill, ALDF wanted to be ready to show the public the
unlawful, unethical, and/or inhumane conduct they were trying to keep secret.
15.

But the pandemic slowed ALDF’s progress, and then Iowa lawmakers again beat

ALDF to the punch, passing Iowa Code § 727.8A, which again forced ALDF to pause its
planned undercover investigation. ALDF has since refrained from taking any further steps to
carry out an investigation for fear that this new Ag-Gag law will be used against it.
16.

Iowa’s Cass, Dallas, and Washington Counties are home to animal facilities of the

kind ALDF would seek to investigate; these facilities would all meet the definition of “property”
under Iowa Code § 716.7(1)(a). But ALDF has not pursued investigations there (or anywhere
else in Iowa) because we fear law enforcement officers and prosecutors will construe the typical
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activities of investigators sent on our behalf as violating § 727.8A.
17.

Because ALDF’s employment-based investigations expose illegal, unethical, and

inhumane conduct, and use cameras or electronic surveillance equipment as part of those
investigations, ALDF fears prosecution under Iowa Code § 727.8A if it were to move forward
with an employment-based investigation of an animal agricultural facility in Iowa.
18.

The trespass law, on its own, did not previously deter ALDF from pursuing

investigations because, as explained above, investigators sent on ALDF’s behalf apply for and
perform their jobs just like any other worker, following all the rules and lawfully on the
premises. However, they also wear a hidden camera while doing so. While the trespass law alone
did not explicitly identify audio and video recording as trespasses, § 727.8A does; it overlays the
terms of the trespassing law in a manner that heightens the risk Iowa prosecutors will interpret
employment-based investigators as trespassers, and thus subject investigators to the burdens of a
criminal prosecution. ALDF is therefore fearful it would be prosecuted under Iowa Code
§ 727.8A if it conducted an employment-based investigation in Iowa because it is fearful
prosecuting authorities in Iowa will attempt to label ALDF and its employment-based
investigator(s) as criminal trespassers under Iowa Code § 716.7, and as such, subject us to
additional charges and penalties under § 727.8A. Section 727.8A has thus deterred ALDF’s
investigations separate and apart from the trespass law—which on its own did not.
19.

Thus, while ALDF does not believe our investigations constitute simple trespass,

we fear that the trespass law in combination with the more specific § 727.8A could and will be
used to target our activities. The state’s prior characterization of our investigative activities as
“agricultural production facility trespass” (through § 717A.3B), and the statements in
Defendants’ motion to dismiss this lawsuit, make clear ALDF’s fear is not unreasonable. As
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Defendants said, while “Iowa’s general trespass law requires the individual to ‘wrongfully’ use
an inanimate object without permission of the property owner, and it is not clear using a camera
would be ‘wrongful’ for purposes of the statute in the absence of a direct and specific notice of
the prohibition from the employer directly to the employee.” Defs.’ Brief in Supp. of Mot. to
Dismiss 31, ECF No. 19 (emphasis added). The Defendants similarly assert the application of the
trespass law may be unclear “if the employer had a ‘no photography’ sign posted.” Id.
20.

The state’s own admission that the trespass law’s application to ALDF’s

investigative activities is “not clear” is the same as saying that prosecution could happen—
exactly ALDF’s fear. And reading § 727.8A against the backdrop of Iowa’s anti-investigator
legislative climate adds to our concern that the law will actually be used against us. The Iowa
legislature, through this law, specifically singled out “knowingly plac[ing] or us[ing] a camera or
electronic surveillance device that transmits or records images or data”—i.e., the core
investigative practice ALDF and its investigative partners employ—for specific heightened
penalties not long after ALDF and its co-plaintiffs succeeded in barring the enforcement of both
of Iowa’s previous two Ag-Gag laws. ALDF followed the bill’s passage and is aware of the
statements made by Iowa state senators Boulton, Shipley, and Bisignano indicating that it was
designed to apply to agricultural facilities. ALDF is further aware that the Iowa Pork Producers
Association advocated for the bill. All of these indicators led us to conclude that, like the other
Ag-Gag laws, this new law was meant to target ALDF’s undercover investigation activities.
21.

Thus, taken in this context, ALDF understands § 727.8A to be targeted at

investigations and therefore fears its application. Defendants’ statements about the various ways
prosecutors could seek to apply the law to ALDF’s investigative activities confirms the
reasonableness of our fear. ALDF thus has refrained from conducting its planned undercover
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investigations.
22.

If § 727.8A is—like the first two Ag-Gag laws—declared unconstitutional and

stricken, the general trespass law would no longer be a bar to ALDF carrying out plans to
commission and publicize an undercover investigation at an animal facility in Iowa, because
Iowa prosecutors would no longer be incentivized to target videorecording and audio recording.
In other words, going back to the status quo ante would alleviate ALDF’s fear of prosecution.
23.

ALDF also uses the results of other organizations’ undercover investigations

(using hidden recording equipment) in its outreach, regulatory, legislative, and litigation projects,
and would do so with regard to a future undercover investigation conducted in Iowa. To take just
one example of many, ALDF relied heavily on footage and evidence from a 2015 undercover
investigation conducted by Animal Outlook of a Hormel Foods slaughterhouse operating at high
line speeds to oppose, through regulatory advocacy and litigation, U.S. Department of
Agriculture’s nationwide expansion of the dangerous and inhumane pilot program the Hormel
slaughterhouse was operating.
24.

In thwarting its and others’ investigations, such as those of fellow Plaintiffs PETA

and Bailing Out Benji, Iowa’s latest Ag-Gag law is impeding ALDF’s ability to carry out our
mission by diminishing the supply of investigations that support ALDF’s many forms of
advocacy for animals. This keeps secret and undisclosed the information, audio and video
footage, and imagery whose dissemination could help motivate greater legal protections for
animals, which is ALDF’s central goal.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
ANIMAL LEGAL DEFENSE FUND;
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC.;
BAILING OUT BENJI; FOOD & WATER
WATCH; and IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT
Plaintiffs,

Case No.: 4:21-cv-00231

v.

DECLARATION OF MINDI
CALLISON IN SUPPORT OF
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT

KIM REYNOLDS, in her official capacity as
Governor of Iowa, TOM MILLER, in his official
capacity as Attorney General of Iowa, VANESSA
STRAZDAS, in her official capacity as Cass
County Attorney, CHUCK SINNARD, in his
official capacity as Dallas County Attorney, and
JOHN GISH, in his official capacity as
Washington County Attorney

Defendants.
DECLARATION OF MINDI CALLISON
I, Mindi Callison, declare as follows:
1.

The facts contained in this declaration are known personally to me and, if called

as a witness, I could and would testify competently thereto under oath.
2.

I am the Founder and Executive Director of Bailing Out Benji, a plaintiff in the

above-captioned action.
3.

Bailing Out Benji is a nonprofit organization, founded in Iowa in 2011 and

supported by volunteers across the country, dedicated to providing the public with current and
accurate information about the puppy mill problem across the United States. In addition to its
puppy mill research and education efforts, Bailing Out Benji works to inspire more advocates to
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make change in their own communities by providing them with the educational tools to do so,
such as puppy mill maps.
4.

A puppy mill is any high-volume breeder that puts profit over the welfare of the

animals. Puppy mills cut corners in veterinary care, quality of food, and genetic tests to save
money, while also forcing dogs to live in close and unsanitary confinement with little to no
human interaction. Mother dogs in puppy mills are treated as puppy-producing machines and not
like family pets.
5.

In order to further Bailing Out Benji’s mission and gather information about

puppy mills and their links to pet stores nationwide, Bailing Out Benji conducts undercover
investigations of puppy mills, dog auctions, and pet stores. Bailing Out Benji staff members and
volunteers serve as our undercover investigators. Unbeknownst to facility owners, they pose as
customers or as pet breeders or brokers at puppy mills, dog auctions, and pet stores. Bailing Out
Benji’s investigators do not disclose their true purpose for entering the puppy mill, dog auction,
or pet store, nor their affiliation with Bailing Out Benji. The puppy mills, dog auctions, and pet
stores that Bailing Out Benji investigates in this way would meet the definition of “property”
under Iowa Code § 716.7(1)(a).
6.

Inside the mills, auctions, and stores, Bailing Out Benji’s undercover investigators

use hidden recording equipment, including small cameras, to capture and document the neglect
and mistreatment of the dogs and any other unscrupulous conduct. The hidden recording
equipment captures audio, video, and other data such as time and location information. Bailing
Out Benji’s undercover investigators are unobtrusive and take care not to cause any damage to
the facilities. They simply engage in activities typical of a customer, breeder, or broker—like
observing and interacting with dogs offered for sale—while using the hidden recording
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equipment to document activity in areas of the mills, auctions, and stores that other customers,
breeders, and brokers would typically have access to.
7.

For example, in 2021, Colorado passed a puppy mill transparency bill that

requires pet stores to disclose information about the puppy’s origins and cost to customers on all
kennels in the store and any online advertisements. Because Colorado doesn’t have an Ag-Gag
law, Bailing Out Benji volunteers are able to go into pet stores, posing as regular customers, to
take photos and videos in order to see whether the stores are complying with the new law. In
September 2021, our Colorado volunteers visited eleven pet stores in this way and documented
violations through photos and videos. We participate in these types of investigations in numerous
other states without Ag-Gag laws too, including Texas, Illinois, Wisconsin, Arizona and
California.
8.

Bailing Out Benji also uses the footage that its undercover investigators capture to

educate the public about how dogs are treated in the puppy mill industry. In Bailing Out Benji’s
experience, such footage is a powerful policy-shaping instrument when shared with the public.
For example, Bailing Out Benji recently used videos from its own investigations and
investigations conducted by others to highlight how puppy mills neglect and mistreat dogs as a
result of the U.S. Department of Agriculture’s (USDA) lax enforcement of the Animal Welfare
Act (AWA). Bailing Out Benji also used these videos to demand increased enforcement of the
AWA in puppy mills.
9.

Bailing Out Benji also uses the footage that its undercover investigators capture to

drive legislative action more directly. For example, through our investigations in California, we
were able to prove that pet stores were participating in a nation-wide puppy laundering scheme
and breaking the law in partnership with puppy mills, which resulted in stronger state legislation.
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Because of our investigations in Arizona, we were able to prove that the pet stores were breaking
state law and help policy makers look at various ways to enforce the law.
10.

Prior to the passage of Iowa’s first Ag-Gag law, Iowa Code § 717A.3A, Bailing

Out Benji conducted undercover investigations into Iowa puppy mills, dog auctions, and pet
stores. The goal of these undercover investigations was to document and expose the neglect and
mistreatment of dogs in puppy mills and trace those dogs to the pet stores in Iowa that ultimately
purchased them. For example, I posed as a college-bound student buying a puppy to keep her
company so that I could go into a puppy mill that sold dogs to a pet store in Ames, Iowa.
11.

I documented the conditions inside the puppy mill and used that documentation to

pressure the pet store in Ames to stop buying puppies from the puppy mill. When that effort
failed, Bailing Out Benji’s volunteers protested the Ames pet store every weekend for seven
years before it went out of business in 2018. I also investigated the Century Farm puppy mill in
2011 and a dog auction at K-D Kennels in 2012 by posing as a potential buyer.
12.

After the first Ag-Gag law was signed into law, Bailing Out Benji largely ceased

its undercover activities in Iowa for fear of being discovered and facing prosecution. When that
law was declared unconstitutional, we looked forward to once again conducting undercover
investigations of puppy mills and dog auctions.
13.

But within weeks, the state passed a second Ag-Gag law, Iowa Code § 717A.3B,

which also exposed us to criminal liability for engaging in undercover investigations, so Bailing
Out Benji had to forgo its planned undercover investigative activities once again. For example,
we were prevented from sending a volunteer to apply for a job at a puppy mill south of Ames,
Iowa, which had posted a “help wanted” ad on a Facebook group of approximately 22,000
people. This particular puppy mill is one that Bailing Out Benji has been concerned about for

A43

Case 4:21-cv-00231-SMR-HCA Document 23-3 Filed 11/12/21 Page 44 of 148

some time, and we planned to use hidden recording equipment, including small cameras, to
observe and document the conditions inside and, if warranted, expose any abusive or unsafe
conditions to regulatory agencies and the public. But because of the second Ag-Gag law, we
were unable to conduct this undercover investigation.
14.

Bailing Out Benji and its co-plaintiffs quickly challenged the second Ag-Gag law,

Iowa Code § 717A.3B, and, in December 2019, secured a preliminary injunction barring its
enforcement. After the preliminary injunction was entered, Bailing Out Benji again resumed
planning undercover investigations in Iowa. We wanted to show what had been going on in
puppy mills, pet stores, and dog auctions since the passage of the first Ag-Gag law and wanted to
move quickly to secure investigative footage to show the public. After we secured a preliminary
injunction prohibiting the enforcement of the second Ag-Gag law, Bailing Out Benji again
looked forward to resuming undercover investigations of puppy mills and dog auctions.
15.

But the pandemic hindered those plans, and then Iowa lawmakers passed the third

Iowa Ag-Gag law, Iowa Code § 727.8A, which also exposes us to potential criminal liability for
engaging in undercover investigations. The law forced Bailing Out Benji to let opportunities to
conduct undercover investigations pass us by. For example, this year (2021) we began
researching Maple Hill Puppies, a puppy mill in Seymour, Iowa owned by Daniel Gingerich,
which USDA inspection reports revealed had dozens of AWA violations. We quickly realized
that this puppy mill was a problem and began publicly reporting on the facility, its violations,
and its connection to pet stores across the country. We heard from many local citizens who had
dealings with the puppy mill; several families were invited to the facility itself to purchase
puppies. Bailing Out Benji volunteers and employees wanted to pose as potential puppy buyers
in order to gather footage documenting conditions on the property, but we felt that, due to the
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new Ag-Gag law, it was too risky. While the USDA and the Department of Justice were
investigating the puppy mill, hundreds of dogs suffered and died there—dogs we might have
been able to help sooner if we had been able to record and share images and videos of the
horrendous treatment of dogs on the property.
16.

Similarly, Bailing Out Benji was ready to pose as customers to gain access to dog

breeding facilities for the purpose of investigating the facilities’ compliance with tough new
regulations adopted by the Iowa Department of Agriculture in 2020—something we were
particularly keen to do as both the Iowa Department of Agriculture and the USDA had
suspended their routine inspections due to the pandemic. But because of § 727.8A, Bailing Out
Benji held back from trying to gain access to the facilities and record photos and videos. Thus,
despite the dire need for our investigations and the advocacy they support, Bailing Out Benji’s
pause on undercover investigations is still in effect due to its fear that the new Ag-Gag law will
be used against it.
17.

In short, Bailing Out Benji has identified puppy mills, dog auctions, and pet stores

in Iowa, which are all facilities that meet the definition of “property” under Iowa Code §
716.7(1)(a), where it would conduct undercover investigations. But Bailing Out Benji will not
pursue any undercover investigation in Iowa because our investigations document and expose the
neglect and mistreatment of dogs by using cameras or electronic surveillance equipment, and we
fear law enforcement officers and prosecutors will construe Bailing Out Benji’s typical
investigating activities as violating § 727.8A.
18.

The trespass law alone did not previously prevent Bailing Out Benji from

conducting undercover investigations because, as explained above, our investigators merely pose
as customers, breeders, and brokers and engage in the same activities as others in those roles.
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However, our investigators also wear a hidden camera while visiting the puppy mills, dog
auctions, and pet stores. While the trespass law alone did not explicitly identify audio and video
recording as trespasses, Iowa Code § 727.8A does; it overlays the terms of the trespassing law in
a manner that heightens the risk Iowa prosecutors will interpret our investigators as trespassers,
and thus it subjects investigators to the burdens of criminal prosecution. Bailing Out Benji is
therefore fearful it would be prosecuted under § 727.8A if it conducted an investigation in Iowa
because it is fearful prosecuting authorities in Iowa will attempt to label Bailing Out Benji and its
investigators as criminal trespassers under Iowa Code § 716.7 and, as such, subject us to
additional charges and penalties under § 727.8A. Section 727.8A has thus deterred our
investigations separate and apart from the trespass law—which on its own did not.
19.

Thus, while Bailing Out Benji does not believe our investigations constitute

simple trespass, we fear that the trespass law in combination with the more specific § 727.8A
could and will be used to target our activities. The statements in Defendants’ motion to dismiss
this lawsuit make clear Bailing Out Benji’s fear is not unreasonable. As Defendants said, while
“Iowa’s general trespass law requires the individual to ‘wrongfully’ use an inanimate object
without permission of the property owner, and it is not clear using a camera would be ‘wrongful’
for purposes of the statute in the absence of a direct and specific notice of the prohibition from
the employer directly to the employee.” Defs.’ Brief in Supp. of Mot. to Dismiss 31, ECF No. 19
(emphasis added).
20.

The state’s own admission that the trespass law’s application to Bailing Out

Benji’s investigative activities is “not clear” is the same as saying that prosecution could
happen—exactly our fear. And § 727.8A against the backdrop of Iowa’s anti-investigator
legislative climate adds to our concern that the law will actually be used against us. The Iowa
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legislature, through this law, specifically singled out “us[ing] a camera or electronic surveillance
device that transmits or records images or data”—i.e., a central practice of Bailing Out Benji’s
investigators—for specific heightened penalties not long after Bailing Out Benji and its coplaintiffs succeeded in barring the enforcement of both of Iowa’s previous two Ag-Gag laws.
Bailing Out Benji followed the bill’s passage and is aware of the statements made by Iowa state
legislators indicating that it was designed to apply to agricultural facilities like the ones we
investigate. All of these indicators led us to conclude that, like the other Ag-Gag laws, this new
law was meant to target Bailing Out Benji’s undercover investigation activities.
21.

Thus, taken in this context, Bailing Out Benji understands § 727.8A to be targeted

at investigations and therefore fears its application. Defendant’s statements about ways
prosecutors could seek to apply the law to Bailing Out Benji’s investigative activities confirms
the reasonableness of our fear. Bailing Out Benji thus has refrained from conducting its planned
undercover investigations at Iowa puppy mills, dog auctions, and pet stores.
22.

If § 727.8A follows in the footsteps of the first two Ag-Gag laws and is declared

unconstitutional and stricken, the general trespass law would no longer be a bar to Bailing Out
Benji carrying out its plans to conduct undercover investigations using hidden recording
equipment, including small cameras, at puppy mills, dog auctions, and pet stores in Iowa. This is
because Iowa prosecutors would no longer be incentivized to target videorecording and audio
recording. In other words, going back to the state of the law before § 727.8A was passed would
alleviate our fear of prosecution.
23.

Bailing Out Benji also uses the results of other organizations’ undercover

investigations (using hidden recording equipment) to educate the public and push for reforms in
the puppy mill industry. Bailing Out Benji would do so with regard to any such undercover

A47

Case 4:21-cv-00231-SMR-HCA Document 23-3 Filed 11/12/21 Page 48 of 148

A48

Case 4:21-cv-00231-SMR-HCA Document 23-3 Filed 11/12/21 Page 49 of 148

In The United States District Court
For The Southern District of Iowa
ANIMAL LEGAL DEFENSE FUND;
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC.;
BAILING OUT BENJI; FOOD & WATER
WATCH; and IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT
Plaintiffs,

Case No.: 4:21-cv-00231

v.

DECLARATION OF
MICHELE MERKEL ON
BEHALF OF PLAINTIFF
FOOD & WATER WATCH

KIMBERLY K. REYNOLDS, in her official
capacity as Governor of Iowa, and TOM
MILLER, in his official capacity as Attorney
General of Iowa, VANESSA STRAZDAS, in her
official capacity as Cass County Attorney, CHUCK
SINNARD, in his official capacity as Dallas
County Attorney, and JOHN GISH, in his official
capacity as Washington County Attorney

Defendants.
I, Michele Merkel, hereby declare as follows:
1.

My name is Michele Merkel, and I am the Managing Director of Advocacy

Programs at Food & Water Watch (“FWW”). My business address is 1616 P Street NW, Suite
300, Washington, D.C. 20036. Unless otherwise stated, I have personal knowledge of all the
facts stated below and am authorized to make the following statements on behalf of FWW. I can
and would competently testify to all the facts below if called as a witness in the above-captioned
case.
2.

I have worked for FWW for the past 10 years and have held positions within

several departments of FWW. Given my past and present duties, I am intimately familiar with
the organization’s mission, membership, activities, and operations.
1
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3.

FWW is a national, non-profit membership organization that mobilizes regular

people to build political power to move bold and uncompromised solutions to the most pressing
food, water, and climate problems of our time. FWW uses grassroots organizing, media outreach,
public education, research, policy analysis, and litigation to protect people’s health,
communities, and democracy from the growing destructive power of the most powerful
economic interests. FWW has more than 2.9 million members and supporters, including more
than 22,000 members and supporters in Iowa.
4.

FWW’s objectives include ensuring that Americans consume safe, accessible, and

sustainably produced food and have access to clean water, as well as organizing people to take
action to change the rules for how food is produced. Accordingly, FWW advocates extensively
on issues surrounding industrial animal agriculture systems, also known as “factory farming.”
For example, one of FWW’s priority campaigns is focused on banning factory farms. FWW has
worked on factory farm issues for over 10 years throughout the country, including extensively in
Iowa for several years.
5.

To accomplish its objectives, FWW works to increase transparency regarding

factory farms to shed light on their pollution and other harms. This transparency is critical to
FWW’s efforts to educate the public and government officials about the many harmful impacts
of factory farming. FWW’s work includes disseminating information related to factory farming’s
food safety risks, threats to worker safety, contributions to climate change, water and air
pollution, and poor animal welfare. FWW accomplishes this through its websites, news articles,
press releases, reports, fact sheets, newsletters, social media, action alerts, email
communications, and legal advocacy.
6.

Iowa is a key state for FWW’s factory farm campaign because of the size, power,

2
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and adverse impacts of the industry in Iowa. FWW has invested in Iowa-based staff as part of its
multi-year campaign. And FWW has engaged in legal advocacy in Iowa for several years,
focused on exposing the industry’s pollution and other harms. In particular, we are advancing a
campaign for a legislative moratorium on factory farms in Iowa. Plaintiff Iowa Citizens for
Community Improvement (“Iowa CCI”) is a close partner in this campaign and related factory
farm advocacy work, and we often hold events together and share campaign materials and
information.
7.

These advocacy efforts routinely rely on information obtained by employment-

based undercover investigations because factory farm facilities that produce food and impact the
environment are largely concealed from public view. These facilities are also inadequately
regulated by state and federal regulators, making information obtained by such investigations all
the more critical to FWW’s advocacy and the public interest in holding harmful conduct to
account. As part of these efforts, FWW has relied on information provided by advocacy groups
like People for the Ethical Treatment of Animals (“PETA”).
8.

The following are examples of FWW’s reliance on undercover investigations

and/or the information derived from those investigations in its advocacy:
a. Exhibit 1 is a true and correct copy of excerpts from Foodopoly, a book written by
FWW’s Executive Director that FWW uses to educate the public. The book
discusses the harms of corporate control in the food industry, and these excerpts
discuss an undercover investigation into the Hallmark/Westland slaughter facility
performed by a Humane Society of the United States (“HSUS”) investigator who
obtained employment at the facility in order to gain access to non-public areas.
Over six weeks, the investigator shot videos showing employees engaged in

3
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animal welfare and food safety violations.
b. In 2016, FWW filed an amicus curiae brief in support of Plaintiff-Appellees’
challenge to Idaho’s Ag-Gag Law. The brief discussed the increased food safety
risks that would result from chilling undercover investigatory activities at
industrial agricultural operations and slaughterhouses. Brief for Food & Water
Watch as Amicus Curiae at 15, ALDF v. Walden, 878 F.3d 1184 (9th Cir. 2018).
FWW relied on information obtained by HSUS and Mercy for Animals in various
undercover investigations, which had been publicized by those organizations and
reported in the media.
c. Exhibit 2 is a true and correct copy of a Complaint filed by FWW against
Pilgrim’s Pride alleging false and misleading advertising related to animal
welfare. Food & Water Watch, et al. v. Pilgrim’s Pride Co., No. 2019 CA 000730
(D.C. Super. Ct. filed Feb 4, 2019). In that lawsuit, FWW relied on employmentbased undercover investigations by PETA and others to show the false and
misleading nature of Pilgrim’s Pride’s animal welfare advertising claims.
Descriptions and images derived from the audio and video recordings made as
part of those undercover investigations were important evidence in this legal
action to protect consumers from false and misleading advertising.
d. Exhibit 3 is a true and correct copy of an ethics complaint against Iowa State
Senator Ken Rozenboom, filed on behalf of Food & Water Action (FWW’s
501(c)(4) affiliate) and Iowa Citizens for Community Improvement Action Fund
(plaintiff Iowa CCI’s 501(c)(4) affiliate). That complaint alleged violations of the
Iowa Senate Code of Ethics, including a conflict of interest, because Senator
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Rozenboom’s contract hog factory farms were the subject of an undercover
investigation and could be again in the future. As I understand, Senator
Rozenboom has been a leading proponent of Iowa’s various Ag-Gag laws, which
attempt to criminalize First Amendment-protected speech that could harm his
personal economic interests. That complaint relied on videos and photos obtained
through an undercover investigation in Iowa by Direct Action Everywhere. FWA
publicized and talked about this ethics complaint to the media and its members.
e. Exhibit 4 is a true and correct copy of FWW’s report “The Urgent Case for a Ban
on Factory Farms,” which FWW published as part of its factory farm ban
campaign. This report draws on information made available via undercover
investigations and whistleblowers of animal abuse similar to information
uncovered and published by Plaintiffs ALDF and PETA. FWW’s campaign and
future reports would be enhanced with information from additional undercover
investigations in Iowa.
9.

FWW wishes to continue to rely on information obtained from undercover

investigations performed by advocacy groups like ALDF and PETA in its advocacy and public
education efforts.
10.

In particular, FWW’s ongoing advocacy efforts would be enhanced by additional

information obtained from undercover investigations in Iowa. FWW has been and will continue
conducting a campaign to establish a moratorium on new and expanding factory farms in Iowa,
and this work relies in part on demonstrating to the public and legislators the hidden abuse of
animals and violations of environmental and food safety laws at animal agriculture facilities.
Video, audio, and other data collected via undercover investigations are invaluable public
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education and engagement tools for a campaign like this.
11.

FWW desires and plans to use information released to the public from undercover

investigations like those conducted by ALDF and PETA in future efforts, but I am aware that
because of Iowa’s latest criminalization of protected First Amendment speech and expression,
Iowa Code § 727.8A, advocacy groups that would perform such investigations and release the
results to the public have ceased to conduct such investigations in Iowa due to the fear of being
liable under the statute.
12.

When advocacy groups like ALDF and PETA cease to perform investigations due

to their fear of liability under Iowa’s latest Ag-Gag law, Iowa Code § 727.8A, that does have and
will continue to have a substantial impact on FWW’s ability to bring attention to issues in Iowa
relevant to its mission and members. Without information obtained in such undercover
investigations, FWW’s ability to demonstrate to our audiences that animal welfare abuses and
other harmful activity at Iowa’s factory farms is ongoing will be substantially hampered. This
kind of information is important to effectively demonstrating the need for a factory farm
moratorium in Iowa. In sum, FWW’s access to information that fuels its First Amendment
protected speech and advocacy has been and will be compromised because of this statute’s
chilling effect.
13.

FWW also wishes to be able to use and amplify recordings taken by Iowa CCI in

its non-violent civil disobedience actions in its advocacy and public education efforts. Like Iowa
CCI, FWW’s work focuses on building grassroots power by engaging everyday people to hold
elected officials accountable and demand change. In our experience, people are often more
willing to get involved in a campaign if they see others participating and speaking out. FWW
regularly amplifies inspiring news footage and press coverage showing mass mobilizations of

6
A54

Case 4:21-cv-00231-SMR-HCA Document 23-3 Filed 11/12/21 Page 55 of 148

citizens reclaiming democratic power, including by sharing this content on our social media
channels, because this can be an effective communications tool to engage our supporters and
advance our advocacy work. FWW’s ongoing advocacy efforts in Iowa would be enhanced by
the ability to share inspiring Iowa CCI footage of citizen activism to hold elected officials and
polluters accountable, recorded during non-violent civil disobedience actions in Iowa. In
particular, FWW would benefit from being able to share recordings of citizens engaging in
actions related to factory farming and its harmful impacts, legislators who advocate against a
moratorium or accountability for the factory farm industry, or other issues related to Iowa’s
environment and food and farm system.
14.

When advocacy groups like Iowa CCI cease to engage in these civil disobedience

actions due to their fear of liability under Iowa’s latest Ag-Gag law, Iowa Code § 727.8A, that
does have and will continue to have an impact on FWW’s ability to bring attention to issues in
Iowa relevant to its mission and members. Without the recordings obtained in such actions,
FWW’s ability to build enthusiasm among our members and supporters to get more involved in
events and actions related to our moratorium campaign, in which we coordinate closely with
Iowa CCI, will be hampered. This kind of footage and documentation of on-the-ground
organizing would have provided creative opportunities for FWW to advance our campaign,
which relies on building grassroots power through broad public engagement by everyday
Iowans. As with our reliance on undercover investigations, FWW’s access to recordings that fuel
its First Amendment protected speech and advocacy will be compromised because of this
statute’s chilling effect on Iowa CCI.

I declare under penalty of perjury that the foregoing is true and correct to the best of my personal
7
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knowledge.
Executed in Bethesda, Maryland on November 5, 2021

Michele Merkel
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Food & Water Action & Iowa CCI Action Fund
Ethics Complaint against Senator Ken Rozenboom
Filed August 12, 2020 with the Secretary of the Senate

THE SENATE
Ethics Complaint Form
Re: Senator Ken Rozenboom, of Oskaloosa, Iowa.

We, Emma Schmit on behalf of Food & Water Action (FWA) headquartered at 1616 P Street, NW,
Washington, DC 20036, and Adam Mason on behalf of Iowa Citizens for Community Improvement
Action Fund (Iowa CCI Action) headquartered at 2001 Forest Ave., Des Moines, IA, hereby complain
that Senator Ken Rozenboom, whose address is 2200 Oxford Ave, Oskaloosa, IA 52577, has violated
the Senate Code of Ethics in that:
►

The Preamble of Senate Resolution 2 - Senate Code of Ethics (approved February 13, 2019)
states:
"Every legislator owes a duty to uphold the integrity and honor of the general assembly, to
encourage respect for the law and for the general assembly and the members thereof, and to observe
the legislative code of ethics.

In doing so, members of the senate have a duty to conduct themselves so as to reflect credit on the
general assembly, and to inspire the confidence, respect, and trust of the public, and to strive to
avoid both unethical and illegal conduct and the appearance of unethical and illegal conduct."
►

Complainants' comments on the Preamble: Due to his ties to and direct economic interests in the
concentrated animal feeding operation (CAFO) industry, his position as chair of the Senate Natural
Resources and the Environment Committee (and the power that comes with that position), and the
personal reasons upon which he has repeatedly advocated in support of Ag-Gag legislation, we feel
that Senator Rozenboom does not reflect credit on the general assembly and does not inspire the
confidence, respect and trust of the public.

►

Section 9 of Senate Resolution 2 - Senate Code of Ethics - states: "Conflicts of Interest: In order
to permit the general assembly to function effectively, a senator will sometimes be required to vote
on bills and participate in committee work which will affect the senator's employment and other
monetary interests. In making a decision relative to the senator's activity on given bills or
committee work which are subject to the code, the following factors shall be considered:
a. Whether a substantial threat to the senator's independence of judgment has been created by the
conflict situation.
b. The effect of the senator's participation on public confidence in the integrity of the legislature.
c. The need for the senator's particular contribution, such as special knowledge of the subject
matter, to the effective functioning of the legislature."

►

Complainants' comments on Section 9: We recognize that members of Iowa's citizen legislature
often vote on issues which may have some effect on their employment and/or monetary interests.
We also recognize that the professional experience of legislators can be a valuable tool in
addressing issues before the General Assembly.
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However, the Senate has passed these rules to prevent conflicts of interest, and it is the duty of
every legislator to avoid conflicts of interest, as reflected in the preamble and Section 9 of the
Senate's Rules. Senator Rozenboom has failed to follow the Senate's guidance to avoid conflicts of
interest.
o According to DNR Records Senator Rozenboom owns and operates Rosewood Pork, ~
4340 head swine finishing CAFO in Mahaska County'. The Des Moines Register
repo1ted that Senator Rozenboom owns three facilities with his brother: two with about
2,000 pigs in each, and one with about 1,200 2 .
o Senator Rozenboom has used his position in the past to advance Ag-Gag legislation,
floor managing Senate File 519 in 2019 3 - commonly known as Ag-Gag 2, attempting
to silence whistleblowers and enhancing penalties for trespass at agricultural production
facilities.
o Senator Rozenboom has also used his position in the past as a committee chair to block
committee work related to stronger rules and regulations related to CAFOs and
industrialized agriculture. Senate Files 2049 4 and 2108 5 in 2018 would have both
advanced needed common sense regulations on oversight of manure structures and in
the authority of the Environmental Protection Commission to enforce penalties for
manure spills, respectively. Both bills died without even a sub-committee hearing.
o Senator Rozenboom was the target of an undercover video exposing possible animal
abuse and potential animal welfare violations at his operations, which was widely
reported across Iowa in media outlets, including in The Des Moines Register 6 and The
Cedar Rapids Gazette 7 . This news coverage called the operation's animal welfare
practices into question, with Senator Rozenboom acknowledging: "The pictures
indicate careless animal husbandry practices that violate acceptable animal care
protocols, the very protocols that our family has carefully followed during a lifetime of
animal care, " he said. "What we saw in the pictures is not OK ... 8 "
o Senator Rozenboom championed, managed, and presumably whipped support for
Amendment S-5109 to Senate File 2413 9 , taking additional measures to include
provisions commonly known as Ag-Gag legislation in a Covid-19/IDALS response bill.
Senate File 2413 initially sought to address the authority of IDALS and issues
surrounding the surrender of animals due to animal abuse, a pandemic, or other
circumstances. The result was codifying yet another Ag-Gag law that will likely face
constitutional challenges. In celebrating the bill's passage, Senator Rozenboom noted:

1

Iowa DNR AFO Database:
https://programs.iowadnr.gov/animalfeedingoperations/FacilitySummary.aspx?Facilityid=59577
2
Des Moines Register, Jan 24, 2020: https://www.desmoinesregister.com/story/money/agriculture/2020/01/24/animalrights-group-claims-neglect-pigs-iowa-farm-ag-gag-supporter/4545787002/
3
Iowa Legislature: https://www.legis.iowa.gov/legislation/Bil1Book?ba=SF519&ga=88
4
Iowa Legislature: https://www.legis.iowa.gov/1egislation/Bil1Book?ga=87&ba=SF%202049
5
Iowa Legislature: https://www.legis.iowa.gov/legislation/Bi11Book?ga=87&ba=SF%202 I08
6
Des Moines Register, Jan 24, 2020: https://www.desmoinesregister.com/story/money/agriculture/2020/0l /24/animalrights-group-claims-neglect-pigs-iowa-farm-ag-gag-supporter/4545787002/
7
Cedar Rapids Gazette, Jan 24, 2020: https://www.thegazette.com/subject/news/government/animal-welfare-group-directaction-everywhere-charges-neglect-on-iowa-senators-hog-farm-20200124
88
Cedar Rapids Gazette, Jan 24, 2020: https://www.thegazette.com/subject/news/government/animal-welfare-group-directaction-everywhere-charges-neglect-on-iowa-senators-hog-farm-20200124
9
Iowa Legislature: https://www.legis.iowa.gov/legislation/Bill8ook?ga=88&ba=SF24 I3
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"The M 0. here is simply lies, deception and intimidation. That's what they do, "
Rozenboom said 10.
►

Section 9a of Senate Resolution 2 - Senate Code of Ethics - states: " ... In making a decision
relative to the senator's activity on given bills or committee work which are subject to the code, the
following factors shall be considered: a. Whether a substantial threat to the senator's independence
of judgment has been created by the conflict situation."

►

Complainants' comments on Section 9a: Aside from Senator Rozenboom's personal economic
interests in the factory farm industry and how he has used his position in the General Assembly to
limit regulations on the CAFO industry, the investigation into his factory farm operation and his
response display a clear conflict of interest through lack of independent judgment.
o Senator Rozenboom's responses to the aforementioned investigation included
dismissing the video evidence as a personal attack against him " ...Sen. Ken Rozenboom
said Thursday the investigation was a 'professional hit iob ' ... 11 "
o Senator Rozenboom expressed distrust and a general misunderstanding of the role of the
courts in checking unconstitutional laws while simultaneously confirming his conflict of
interest when he responded to a court decision staying the enforcement oflowa's AgGag 2.0 law in 2019, which he had floor managed: "I think that we in the Legislature
are the ones that make the laws. I don 't think h1dges do that, so I'm disappointed, " said
Rozenboom, who noted he and several relatives were victims of an attempt by activists
last May 12.

►

Section 9b of Senate Resolution 2 - Senate Code of Ethics - states: " ... In making a decision
relative to the senator's activity on given bills or committee work which are subject to the code, the
following factors shall be considered: ... b. The effect of the senator's participation on public
confidence in the integrity of the legislature."

►

Complainants' comments on Section 9b: Due to his ties to and direct economic interests in the
factory farm industry, his position as chair of the Senate Natural Resources and the Environment
Committee (and the power that comes with that position), and the impression that he created that his
support of Ag-Gag legislation was based in personal interest, Senator Rozenboom has harmed
public confidence in the integrity of the general assembly or its legislative process.

o Noted Des Moines Register columnist Rekha Basu highlighted the detrimental and far
reaching effect of Senator Rozenboom' s actions, lamenting: " ...shouldn't it be a conflict
o[interests for a lawmaker to push through laws that directly benefit his or her business
to the detriment o(people or animals? Rozenboom also chaired the Iowa Senate's
Natural Resources and Environment Committee while opposing a bill for a moratorium
on new hog confinements. The bill died, as countless more animals will. 13 "

10

Radio Iowa, June 9, 2020: "The M.O. here is simply lies, deception and intimidation. That's what they do." Rozenboom
said.
11
Des Moines Register, Jan 24, 2020: https://www.desmoinesregister.com/story/money/agriculture/2020/0
l/24/animalrights-group-claims-neglect-pigs-iowa-farm-ag-gag-supporter/4545787002/
12
Quad City Times, Dec.2, 2019: https://gctimes.com/news/local/federal-judge-halts-enforcement-of-iowa-ag-gaglaw/article faff9629-0d70-54ea-b397-b2053b474 I22.html
13
Des Moines Register, Jan 24, 2020: https://www.desmoinesregister.com/story/opinion/columnists/rekhabasu/2020/0 l/24/undercover-animal-activists-expose-what-ag-gag-law-would-cover-up/4464599002/
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o

Food & Water Action and Iowa CCI Action have thousands of members and supporters
across Iowa. On behalf of our members, we often advocate pro-family farm bills and a
"good government" agenda. Actions exemplified by Senator Rozenboom, however,
give our organizations concern and a lack of confidence in the integrity of the
legislature to fairly consider a broad range of policy proposals based on their merit.

►

Section 9c of Senate Resolution 2 - Senate Code of Ethics - states: " ... In making a decision
relative to the senator's activity on given bills or committee work which are subject to the code, the
following factors shall be considered: ... c.The need for the senator's particular contribution, such as
special knowledge of the subject matter, to the effective functioning of the legislature."

►

Complainants' comments on Section 9c: While section 9c allows for legislators' participation in
matters which may have some effect on their employment and/or monetary interests, it limits that
participation to when they bring a unique contribution or special knowledge to the matter. Senator
Rozenboom is not an expert on issues pertaining to free speech and the first amendment - the
exercise of which Ag-Gag laws are meant to suppress. Neither is he an expert on employment law,
which previous versions of Iowa's Ag-Gag laws sought to address.
Senator Rozenboom lists his profession as 'Farming/Ag Business." This does not meet the
qualifications for contribution of special knowledge to the debate on this bill, as Iowa's legislature
boasts the membership of dozens of farmers who could weigh in on this bill, including four
members of this Senate Ethics committee. Senator Rozenboom's participation in the debate on AgGag bills was not required, and his failure to recognize his conflict of interest and recuse himself
further harms public confidence in the integrity of the general assembly.

►

Action requested by Food & Water Action and Iowa CCI Action Fund: We request that the
Senate Ethics Committee, upon review of this complaint, hold a public hearing, find that Senator
Rozenboom violated the Senate Code of Ethics Conflict of Interest provision, and issue an
admonishment to Senator Rozenboom pursuant to Senate Code of Ethics Section 18(g)(3)(a),
advising him against the conduct that formed the basis for the complaint and to exercise better care
in the future.

Under penalty of pe1jury, we certify that the above complaint is true and correct as we verily believe.

~

knma

Schmit (Food & Water Action)

Adam Mason (Iowa CCI Action)

SUBSCRIBED AND AFFIRMED to before me this 12th day of August, 2020.

otary Public in and for the State of Iowa

iJ!-

f

JUSTIN SON HUYNH
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About Food & Water Watch

F

ood & Water Watch champions healthy food and clean water for all. We stand up to corporations that
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)RRG :DWHU:DWFKKDVVWDWHDQGUHJLRQDORɝFHVDFURVVWKHFRXQWU\WRKHOSHQJDJHFRQFHUQHGFLWL]HQVRQWKH
LVVXHVWKH\FDUHDERXW)RUWKHPRVWXSWRGDWHFRQWDFWLQIRUPDWLRQIRURXUȴHOGRɝFHVYLVLWfoodandwaterwatch.org.
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Executive Summary
The way animals are raised for food has changed
VLJQLȴFDQWO\RYHUWKHSDVWVHYHUDOGHFDGHV6PDOODQG
PHGLXPVL]HGIDUPVKDYHEHHQSXVKHGRXWE\IDFWRU\
IDUPVKRXVLQJWKRXVDQGVRIDQLPDOVLQFURZGHGVSDFHV
)DFWRU\IDUPV
•
•
•
•
•
•
•

SURGXFHHQRUPRXVYROXPHVRIZDVWH
IXHOFOLPDWHFKDQJH
SROOXWHDLUDQGZDWHU
H[SORLWZRUNHUV
harm animal welfare
GULYHDQWLELRWLFUHVLVWDQFHDQG
KDUPUXUDOFRPPXQLWLHV

7KHWUDQVLWLRQWRIDFWRU\IDUPVZDVQRWDQDFFLGHQW
ΖWZDVIXHOHGE\EDGIDUPSROLFLHVWKDWOHGWRDQRYHUSURGXFWLRQRIFKHDSIHHGDQGWRXQUHVWULFWHGDFFHVV
WRDQWLELRWLFVWRNHHSGLVHDVHDWED\LQRYHUFURZGHG
FRQȴQHPHQWEXLOGLQJVΖWZDVIXUWKHUHQDEOHGE\
IHGHUDOUHJXODWRUVDOORZLQJWKHELJJHVWPHDWFRPSDQLHVWRXQIDLUO\GRPLQDWHWKHPDUNHWDQGE\WKH86
(QYLURQPHQWDO3URWHFWLRQ$JHQF\DQGVWDWHVIDLOLQJWR
XSKROGHQYLURQPHQWDOODZV
ΖWLVWLPHIRUDEDQRQIDFWRU\IDUPV7RJHWULGRIIDFWRU\
IDUPVZHQHHGWRFKDQJHWKHIXQGDPHQWDOVWUXFWXUHRI
WKHIRRGV\VWHPZKLFKZLOOUHTXLUHSROLF\FKDQJH$QG
SROLF\FKDQJHZLOORQO\FRPHIURPEXLOGLQJWKHSROLWLFDO

SRZHUWRHOHFWGHFLVLRQPDNHUVZKRDUHQRWEHKROGHQ
WRWKHPHDWLQGXVWU\
)RRG :DWHU:DWFKUHFRPPHQGV
• 7KHIHGHUDODQGVWDWHJRYHUQPHQWVPXVWHQDFW
DJJUHVVLYHSROLFLHVWRDGGUHVVFOLPDWHFKDQJH
LQFOXGLQJSROLFLHVWROLPLWWKHFRQWULEXWLRQRIDJULFXOWXUHWRFOLPDWHFKDQJH
• )HGHUDODQGVWDWHUHJXODWRUVVKRXOGEDQIDFWRU\
IDUPVE\QRWDOORZLQJQHZIDFWRU\IDUPRSHUDWLRQV
WREHEXLOWRUH[LVWLQJIDFWRU\IDUPVWRH[SDQG
• 7KHIHGHUDOVWDWHDQGORFDOJRYHUQPHQWVVKRXOG
HQIRUFHHQYLURQPHQWDOODZVRQH[LVWLQJIDFWRU\
IDUPVLQFOXGLQJUHVWRULQJFRQWURORYHUVLWLQJDQG
SUDFWLFHVWRORFDOJRYHUQPHQWVUHTXLULQJSHUPLWV
IRUDOOIDFWRU\IDUPVDQGKROGLQJYHUWLFDOO\LQWHJUDWHGFRPSDQLHVUHVSRQVLEOHIRUWKHSROOXWLRQ
FUHDWHGE\WKHDQLPDOVWKH\RZQ
• 7KHIHGHUDODQGVWDWHJRYHUQPHQWVVKRXOGVXSSRUW
WKHUHVHDUFKDQGWHFKQLFDODVVLVWDQFHQHHGHGWR
WUDQVLWLRQH[LVWLQJIDFWRU\IDUPRSHUDWLRQVFRQWUDFW
JURZHUVDQGIDPLO\IDUPJUDLQSURGXFHUVWRGLYHUVLȴHGRSHUDWLRQVWKDWFDQVHUYHUHJLRQDOPDUNHWV
• 3XEOLFSROLF\DQGJRYHUQPHQWVSHQGLQJDWDOOOHYHOV
VKRXOGSULRULWL]HUHEXLOGLQJWKHLQIUDVWUXFWXUH
QHHGHGIRUGLYHUVLȴHGVPDOOHUVFDOHOLYHVWRFN
SURGXFWLRQXVLQJUHJHQHUDWLYHSUDFWLFHVWRVXSSO\
UHJLRQDOPDUNHWV

What Is a Factory Farm?
$IDFWRU\IDUPLVDIDFLOLW\WKDWUDLVHVODUJHQXPEHUVRIIRRGDQLPDOV
LQDFRQȴQHGVLWXDWLRQFRQFHQWUDWLQJWKHDQLPDOVDQGWKHLUPDQXUH
LQDVPDOODUHDΖQVWHDGRIDOORZLQJDQLPDOVWRIRUDJHIRUWKHLUIHHGLQ
SDVWXUHRURWKHURSHQDUHDVIDFWRU\IDUPVFRQȴQHWKHDQLPDOVDQG
EULQJIRRGWRWKHP
7KH86(QYLURQPHQWDO3URWHFWLRQ$JHQF\ (3$ XVHVWKHWHUP
&RQFHQWUDWHG$QLPDO)HHGLQJ2SHUDWLRQ &$)2 WRGHVFULEHWKHVH
RSHUDWLRQV7KH(3$GHȴQHVPHGLXPDQGODUJH&$)2VZLWKDFRPELQDWLRQRIKRZPDQXUHLVKDQGOHGDQGWKHQXPEHURIDQLPDOVRQWKHVLWH
)RUWKHSXUSRVHVRIWKLVUHSRUWZHDUHGHȴQLQJIDFWRU\IDUPVDVWKRVH
WKDWWKH(3$ZRXOGFODVVLI\DVPHGLXPRUODUJH&$)2VZKLFKFRQWDLQ
•
•
•
•
•
•
•

2

*UHDWHUWKDQKHDGRIPDWXUHGDLU\FDWWOH
*UHDWHUWKDQKHDGRIFDWWOH EHHI
*UHDWHUWKDQKRJVRYHUSRXQGV
*UHDWHUWKDQKRJVXQGHUSRXQGV
*UHDWHUWKDQWXUNH\V
*UHDWHUWKDQHJJOD\LQJFKLFNHQV
*UHDWHUWKDQEURLOHU PHDW FKLFNHQV
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Introduction
/LYHVWRFNSURGXFWLRQKDVFKDQJHGVLJQLȴFDQWO\RYHU
WKHSDVWVHYHUDOGHFDGHV6PDOODQGPHGLXPVL]HG
IDUPVUDLVLQJIRRGDQLPDOVKDYHEHHQSXVKHGRXW
E\IDFWRU\IDUPVKRXVLQJWKRXVDQGVRIDQLPDOVLQ
FURZGHGVSDFHV7KHVHRSHUDWLRQVSURGXFHHQRUPRXVYROXPHVRIZDVWHSROOXWHWKHDLUDQGZDWHU
H[SORLWZRUNHUVKDUPDQLPDOZHOIDUHIXHODQWLELRWLF
UHVLVWDQFHDQGFOLPDWHFKDQJHDQGKDUPWKHUXUDO
FRPPXQLWLHVWKH\DUHSXUSRUWHGWREHQHȴW
6LQFHWKHWRWDOQXPEHURI86IDUPVIHOOVKDUSO\
ZKLOHWKHQXPEHURIOLYHVWRFNVRDUHGDVGLGWKH
SHUFHQWDJHRIDQLPDOVUDLVHGRQIDFWRU\IDUPV7KLV
WUDQVLWLRQZDVQRWDQDFFLGHQWΖWZDVIXHOHGE\EDG
IDUPSROLFLHVWKDWOHGWRDQRYHUSURGXFWLRQRIFKHDS
IHHGWKDWUREEHGFURSIDUPHUVRIWKHLUSURȴWVDQG
EHQHȴWHGWKHODUJHVWSOD\HUVLQWKHPHDWLQGXVWU\ΖW
ZDVDLGHGE\XQUHVWULFWHGDFFHVVWRDQWLELRWLFVWRNHHS
GLVHDVHDWED\LQRYHUFURZGHGFRQȴQHPHQWEXLOGLQJVΖW
ZDVIXUWKHUHQDEOHGE\WKH86'HSDUWPHQWRI-XVWLFH
JLYLQJLWVEOHVVLQJWRPHJDPHUJHUVWKDWUHVXOWHGLQ
WKHWRSPHDWSDFNLQJȴUPVFRQWUROOLQJWKHPDMRULW\RI
WKHPDUNHWDQGE\WKH86(QYLURQPHQWDO3URWHFWLRQ
$JHQF\ (3$ DQGVWDWHVIDLOLQJWRXSKROGRXUQDWLRQȇV
HQYLURQPHQWDOODZV
The Urgent Case for a Ban on Factory Farms

6PDOODQGPHGLXPVL]HGIDUPVIDFHQXPHURXV
REVWDFOHVIURPIHGHUDOSURJUDPVWKDWJLYHSUHIHUHQFH
WRIDFWRU\IDUPVWRVODXJKWHUKRXVHVWKDWUHIXVHWRGR
EXVLQHVVZLWKVPDOOHURSHUDWRUV0HDQZKLOHPRUH
DQGPRUHUXUDOFRPPXQLWLHVDUHEHFRPLQJVDFULȴFH
]RQHVIRUWKHIDFWRU\IDUPLQGXVWU\ZKHUHWR[LFDLUDQG
SROOXWHGZDWHUEHFRPHDIDFWRIOLIH
:HFDQQRWFRQWLQXHWKLVIDLOHGH[SHULPHQWΖWLVWLPHIRU
DEDQRQIDFWRU\IDUPV7KHKHDOWKRIRXUUXUDOFRPPXQLWLHVȃDQGRXUSODQHWȃGHSHQGVRQLW

Climate Change
7KHODWHVWFOLPDWHVFLHQFHPDNHVLWFOHDUWKDWZHPXVW
WDNHEROGDFWLRQLQWKHQH[W\HDUVLIZHDUHWRDYRLG
WKHZRUVWLPSDFWVRIFOLPDWHFKDQJH*OREDODYHUDJH
WHPSHUDWXUHVDUHGHJUHHV&HOVLXV r& KLJKHU
WKDQEHIRUHWKHΖQGXVWULDO5HYROXWLRQWKDWVSXUUHG
RXUQRZFULSSOLQJGHSHQGHQF\RQIRVVLOIXHOVb7KLV
ZDUPLQJKDVOHGWRGUDPDWLFSODQHWZLGHHFRORJLFDO
DQGFOLPDWLFFKDQJHVΖQWKHΖQWHUJRYHUQPHQWDO
3DQHORQ&OLPDWH&KDQJHUHSRUWHGWKDWȊUHFHQWFOLPDWH
FKDQJHVKDYHKDGZLGHVSUHDGLPSDFWVRQKXPDQ
DQGQDWXUDOV\VWHPVȋLQFOXGLQJLQFUHDVLQJO\IUHTXHQW
YLROHQWVWRUPVGURXJKWVȵRRGVDFLGLI\LQJDQGUDSLGO\
ZDUPLQJRFHDQVDQGDOWHUHGJURZLQJVHDVRQV
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7KHVHFKDQJHVDHFWHYHU\RQHΖQQDWLRQVRI
WKHZRUOGPHWLQ3DULVWRQHJRWLDWHWKH8QLWHG1DWLRQV
)UDPHZRUN&RQYHQWLRQRQ&OLPDWH&KDQJHDQGDJUHHG
WKDWSUHYHQWLQJWKHSODQHWIURPZDUPLQJr&DERYH
SUHLQGXVWULDOOHYHOVȊZRXOGVLJQLȴFDQWO\UHGXFHWKH
ULVNVDQGLPSDFWVRIFOLPDWHFKDQJHȋ7KLVZLOOUHTXLUH
DJJUHVVLYHDFWLRQRQPDQ\IURQWVLQFOXGLQJUHGXFLQJ
PHDWFRQVXPSWLRQDQGGUDPDWLFDOO\FKDQJLQJWKHZD\
WKDWIRRGDQLPDOVDUHUDLVHG
/LYHVWRFNSURGXFWLRQFRQWULEXWHVSHUFHQWRIDOO
JUHHQKRXVHJDVHPLVVLRQVRULJLQDWLQJIURPKXPDQ
DFWLYLW\  7RSXWWKLVLQSHUVSHFWLYHWKHΖQVWLWXWHIRU
$JULFXOWXUHDQG7UDGH3ROLF\HVWLPDWHVWKDWWKHWRS
FRUSRUDWLRQVSURGXFLQJPHDWDQGGDLU\WRJHWKHU
SURGXFHPRUHJUHHQKRXVHJDVHVWKDQWKHHQWLUH
FRXQWU\RI*HUPDQ\WKHWRSFRPELQHGSURGXFH
PRUHWKDQ([[RQ6KHOORU%3:LWKRXWDUDSLGWUDQVLWLRQDZD\IURPIDFWRU\IDUPLQJZHZLOOQRWDYRLG
FDWDVWURSKLFFOLPDWHFKDQJH
$FFRUGLQJWRWKH8QLWHG1DWLRQV)RRGDQG$JULFXOWXUH
2UJDQL]DWLRQSURGXFLQJDQGSURFHVVLQJIHHGFRQWULEXWHVSHUFHQWRIJUHHQKRXVHJDVHPLVVLRQVIURP
WKHOLYHVWRFNVHFWRU*URZLQJFRUQDQGRWKHUFURSVWR
IHHGFDWWOHLVLQHɝFLHQWUHVXOWLQJLQVLJQLȴFDQWO\IHZHU
FDORULHVWKDQLIZHLQVWHDGJUHZFURSVIRUGLUHFWKXPDQ
FRQVXPSWLRQ)RUH[DPSOH1RUWK$PHULFDQSURGXFWLRQV\VWHPVXVHDQHVWLPDWHGȴYHDQGDKDOIFDORULHV
RIIHHGFURSVWRSURGXFHMXVWRQHFDORULHRIDQLPDO
SURGXFWV7KHWUHQGWRZDUGLQFUHDVLQJPHDWFRQVXPSWLRQZLOORQO\OHDGWRPRUHIHHGUHODWHGJUHHQKRXVHJDV
HPLVVLRQVDQGIXUWKHUH[DFHUEDWHRXUFOLPDWHFULVLV8

0HWKDQHHPLVVLRQVIURPHQWHULFIHUPHQWDWLRQ DGLJHVWLYHSURFHVVLQUXPLQDQWVOLNHFDWWOH FRQWULEXWHV
SHUFHQWRIJUHHQKRXVHJDVHPLVVLRQVIURPOLYHVWRFN
SURGXFWLRQDQGPDQXUHVWRUDJHDQGSURFHVVLQJ
FRQWULEXWHSHUFHQWΖQVPDOOOLYHVWRFNDQGSRXOWU\
V\VWHPVIDUPHUVFDQVSUHDGVROLGPDQXUHRQQHDUE\
ȴHOGVWKDWSURYLGHJUD]LQJSDVWXUHRUDQLPDOIHHG
SRWHQWLDOO\UHGXFLQJHPLVVLRQVIURPOLTXLGPDQXUH
VWRUDJH7KHVHEHQHȴWVDUHORVWZKHQWKHUHLVPRUH
ZDVWHWKDQQHDUE\ȴHOGVFDQKDQGOHDQGWKHPDQXUH
LQVWHDGHQGVXSEHLQJVWRUHGRUWUDQVIHUUHGRVLWH
$QHPHUJLQJERG\RIHYLGHQFHVKRZVWKDWVPDOOHU
IDUPVDQGJUDVVIHGRSHUDWLRQVPD\KDYHORZHU
JUHHQKRXVHJDVHPLVVLRQVFRPSDUHGWRIDFWRU\IDUPV
$UHYLHZRIRYHUVWXGLHVIRXQGWKDWLQFUHDVLQJ
FDWWOHȇVLQWDNHRIGLJHVWLEOHIHHGFDQUHGXFHPHWKDQH
HPLVVLRQVWKDWRFFXUGXULQJHQWHULFIHUPHQWDWLRQΖW
DOVRQRWHVWKDWPDQXUHIURPJUD]LQJFDWWOHUHOHDVHV
ORZHUOHYHOVRIPHWKDQHWKDQFRQȴQHGFDWWOH
5HVHDUFKLQGLFDWHVWKDWRUJDQLFOLYHVWRFNV\VWHPVPD\
KDYHDVOLJKWO\ORZHUJOREDOZDUPLQJSRWHQWLDOEHFDXVH
WKHLUIHHGLVJURZQZLWKRXWV\QWKHWLFIHUWLOL]HUVDQG
LVOHVVSURFHVVHG)LQDOO\FRQYHUWLQJFURSȴHOGVWR
JUD]LQJSDVWXUHPD\LQFUHDVHVRLOFDUERQVHTXHVWUDWLRQSRWHQWLDOO\WXUQLQJOLYHVWRFNV\VWHPVLQWRQHW
FDUERQVLQNVDOWKRXJKWKHGDWDDUHPL[HG

Air Pollution
)DFWRU\IDUPVUHOHDVHPRUHDLUSROOXWDQWVDQGLQKLJKHU
FRQFHQWUDWLRQVWKDQVPDOODQGPHGLXPVL]HGIDUPV
7KH\UDLVHDODUJHUQXPEHURIDQLPDOVLQDFRQȴQHG

TABLE 1 • Top Factory Farm Counties and Human Sewage Equivalent – Hogs
Top Factory Farm Hog Counties 2012 Hog Inventory

Human Population Sewage
Equivalent (millions)

Comparable
Metropolitan Area
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SOURCE&RXQW\UDQNLQJDQGLQYHQWRU\QXPEHUVDUHWDNHQIURP)RRG :DWHU:DWFKȇVDQDO\VLVRIWKHVWDWHDQGFRXQW\OHYHOȴYH\HDU&HQVXVRI$JULFXOWXUHGDWD
FROOHFWHGE\WKH86'$1DWLRQDO$JULFXOWXUDO6WDWLVWLFV6HUYLFH6HZDJHHTXLYDOHQWVDUH)RRG :DWHU:DWFKFDOFXODWLRQVEDVHGRQWKH(3$Ȋ5LVN$VVHVVPHQW(YDOXDWLRQIRU
&RQFHQWUDWHG$QLPDO)HHGLQJ2SHUDWLRQVȋ 0D\ DQG86&HQVXV%XUHDXȴJXUHVIRUPHWURSROLWDQDUHDSRSXODWLRQHVWLPDWHV
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VHWWLQJDQGSURGXFHVLJQLȴFDQWO\PRUHPDQXUH
0DQXUHIURPIDFWRU\IDUPVHPLWVDVOHZRIWR[LFSROOXWDQWVLQFOXGLQJUHVSLUDWRU\LUULWDQWVVXFKDVDPPRQLD
DQGK\GURJHQVXOȴGHΖWDOVRFRQWULEXWHVWRSDUWLFXODWH
PDWWHUDQRWKHUUHVSLUDWRU\KD]DUG
ΖWLVQRVXUSULVHWKDWSUR[LPLW\WRIDFWRU\IDUPVLV
FRUUHODWHGZLWKDQLQFUHDVHLQFKLOGKRRGDVWKPDUDWHV
DQGWUHDWPHQWDQGDOVRWKDWZRUNLQJLQIDFWRU\IDUPV
LVFRUUHODWHGZLWKFKURQLFUHVSLUDWRU\V\PSWRPV
5HVLGHQWVOLYLQJQHDUIDFWRU\IDUPVUHSRUWH[SHULHQFLQJ
KHDOWKV\PSWRPVVXFKDVH\HDQGWKURDWLUULWDWLRQ
QDXVHDYRPLWLQJDQGEUHDWKLQJSUREOHPV6XUYH\VRI
UHVLGHQWVOLYLQJQHDU1RUWK&DUROLQDKRJIDFWRU\IDUPV
DOVRGRFXPHQWHGDGLPLQLVKHGTXDOLW\RIOLIHIURP
EHLQJIRUFHGWRVWD\LQGRRUVDQGNHHSWKHLUZLQGRZV
closed,DFRPSODLQWHFKRHGE\UHVLGHQWVOLYLQJQHDU
IDFWRU\IDUPVLQRWKHUSDUWVRIWKHFRXQWU\
)HGHUDOODZUHTXLUHVOLYHVWRFNIDFLOLWLHVWRUHSRUWDQ\
VLJQLȴFDQWUHOHDVHVRIWR[LFSROOXWDQWVOLNHDPPRQLD 
<HWLQSUDFWLFHWKH(3$GRHVOLWWOHWRPRQLWRURUSUHYHQW
IDFWRU\IDUPSROOXWLRQΖQIDFWLQWKH(3$UROOHG
EDFNUHJXODWLRQVVRWKDWRQO\WKHODUJHVWIDFWRU\IDUPV
KDGWRUHSRUWWR[LFHPLVVLRQVDQGRQO\WRORFDOUDWKHU
WKDQQDWLRQDOHPHUJHQF\UHVSRQVHRɝFLDOVΖQ
&RQJUHVVZHQWDVWHSIXUWKHUE\JUDQWLQJDQH[HPSWLRQ
IURPQDWLRQDOUHSRUWLQJUHTXLUHPHQWVIRUDLUHPLVVLRQV
FUHDWHGE\DQLPDOZDVWHRQIDUPV
The Urgent Case for a Ban on Factory Farms

Water Pollution
:KLOHVPDOOHUIDUPVKDYHIRU\HDUVDSSOLHGPDQXUHDV
IHUWLOL]HUWRFURSODQGDQGJUD]LQJȴHOGVIDFWRU\IDUPV
SURGXFHPRUHPDQXUHWKDQQHDUE\ȴHOGVFDQDEVRUE 
$JULFXOWXUHLVWKHOHDGLQJNQRZQFDXVHRISROOXWLRQ
LQ86ULYHUVDQGVWUHDPVDQGLVWKHVHFRQGODUJHVW
NQRZQFRQWULEXWRUWRWKHFRQWDPLQDWLRQRIZHWODQGV
3ROOXWLRQIURPDQLPDOIHHGLQJRSHUDWLRQVWKUHDWHQVRU
LPSDLUVRYHUPLOHVRI86ULYHUVDQGVWUHDPV
DQGDFUHVRIODNHVDQGSRQGV
0XFKRIWKLVSROOXWLRQVWHPVIURPWKHYDVWDPRXQW
RIPDQXUHJHQHUDWHGE\IDFWRU\IDUPV)RULQVWDQFH
WKHQHDUO\GDLU\FRZVRQIDFWRU\IDUPVLQ
7XODUH&RXQW\&DOLIRUQLDSURGXFHȴYHWLPHVDVPXFK
ZDVWHDVWKH1HZ<RUN&LW\PHWURSROLWDQDUHD
0DQXUHFDUULHVFKHPLFDODGGLWLYHVSDWKRJHQVOLNHE.
coliDQGDQWLELRWLFV7KHVHFRQWDPLQDQWVFDQUHDFK
ZDWHUZD\VWKURXJKVXUIDFHUXQRVSLOOVJURXQGZDWHU
OHDFKLQJDQGGLUHFWGLVFKDUJHV0DQXUHDSSOLFDWLRQ
FRQWULEXWHVWRRXWEUHDNVRIZDWHUERUQHGLVHDVHVLQ
rural areas.
7KH&OHDQ:DWHU$FWLVGHVLJQHGWRSURWHFW86ZDWHUZD\VIURPSROOXWLRQ$OWKRXJKWKHODZLVVXSSRVHGWR
UHJXODWHIDFWRU\IDUPVDORQJZLWKRWKHUSROOXWHUVWKH
(3$ȇVZHDNUXOHVDQGODFNRIRYHUVLJKWDOORZPXFKRIWKH
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LQGXVWU\WRDYRLGUHJXODWLRQ7KH(3$HVWLPDWHGLQ
WKDWRQO\SHUFHQWRIIDFWRU\IDUPVWKDWDUHUHTXLUHG
WRJHWGLVFKDUJHSHUPLWVKDYHDFWXDOO\REWDLQHGWKHP
2QHKXJHJDSLVWKDWWKH(3$GRHVQRWFXUUHQWO\FROOHFW
FRPSUHKHQVLYHGDWDRQIDFWRU\IDUPVL]HRUORFDWLRQ
PDNLQJVXɝFLHQWRYHUVLJKWLPSRVVLEOH)RUH[DPSOH
ΖRZDȇV'HSDUWPHQWRI1DWXUDO5HVRXUFHVUHFHQWO\
LGHQWLȴHGWKURXJKVDWHOOLWHLPDJHU\RYHUDQLPDO
FRQȴQHPHQWRSHUDWLRQVWKDWLWSUHYLRXVO\GLGQRWNQRZ
H[LVWHGDQGIRUZKLFKLWKDGQRUHFRUGVLQLWVGDWDEDVH
$SSUR[LPDWHO\RQHTXDUWHUDUHOLNHO\ODUJHHQRXJKWR
UHTXLUHSHUPLWWLQJIURPWKH'HSDUWPHQW 

Manure Overload
)DFWRU\IDUPVSURGXFHVXFKDQH[FHVVRIPDQXUHWKDW
LWFDQQRWUHDGLO\EHDEVRUEHGE\QHDUE\ȴHOGV)RU
H[DPSOHKRJVLQ6DPSVRQ&RXQW\1RUWK&DUROLQD
RXWQXPEHUSHRSOHWRDQGSURGXFHRYHUWLPHV
DVPXFKIHFDOZDVWHDVWKHFRXQW\ȇVKXPDQSRSXODWLRQ 6WRULQJDSSO\LQJDQGWUDQVSRUWLQJDOORIWKLV
PDQXUHFDQKDYHGHYDVWDWLQJFRQVHTXHQFHV+HUHDUH

Antibiotic Resistance and Food Safety
)DFWRU\IDUPLQJȇVDGGLFWLRQWRDQWLELRWLFVLVIXHOLQJWKH
ULVHLQUHVLVWDQWVXSHUEXJV0DQ\DQWLELRWLFVDSSURYHG
IRUXVHLQIRRGDQLPDOVDUHDOVRPHGLFDOO\LPSRUWDQW
IRUFRPEDWLQJKXPDQLQIHFWLRQVΖWLVHVWLPDWHGWKDW
DSSUR[LPDWHO\SHUFHQWRIDOOPHGLFDOO\LPSRUWDQW
DQWLELRWLFVVROGLQWKH8QLWHG6WDWHVDUHVROGIRUXVHLQ
food animals.$ODUPLQJO\SHUFHQWRIWKHVHDQWLELRWLFVZHUHVROGRYHUWKHFRXQWHULQ%\
JOREDODQWLELRWLFXVHLQIRRGDQLPDOVLVSURMHFWHGWRULVH
E\SHUFHQW
7KH86)RRGDQG'UXJ$GPLQLVWUDWLRQȇVJXLGDQFH
RQDQWLELRWLFXVHLQOLYHVWRFNLVWKHȴUVWVWHSLQPDQ\
\HDUVWRDGGUHVVKRZWKHOLYHVWRFNLQGXVWU\XVHVDQWLELRWLFV%XWLWGLGQRWJRIDUHQRXJK:KLOHLWEORFNHG
RQHGDQJHURXVRYHUXVHRIDQWLELRWLFV JURZWKSURPRWLRQ WKHRWKHUW\SHRIRYHUXVH GLVHDVHSUHYHQWLRQ LV
VWLOODOORZHG7KHGLVHDVHSUHYHQWLRQORRSKROHDOORZV
ORZGRVHVRIDQWLELRWLFVWREHJLYHQWRODUJHJURXSVRI
KHDOWK\DQLPDOVWRWU\WRZDUGRGLVHDVHLQFURZGHG
FRQGLWLRQVDQLUUHVSRQVLEOHXVHWKDWEULQJVWKHULVNRI
FUHDWLQJDQWLELRWLFUHVLVWDQWEDFWHULDb

MXVWDIHZH[DPSOHVIURPDFURVVWKHFRXQW\
•

ΖQDZDVWHVSLOOIURPDQKHDGKRJIDUP
UHDFKHGDQΖOOLQRLVFUHHNNLOOLQJQHDUO\ȴVK
DQGPXVVHOV 

•

$VSLOOFDXVHGE\DQDOOHJHGEXUVWFKHFN
YDOYHDWD:LVFRQVLQGDLU\UHPDLQHGXQUHSRUWHG
IRUPRQWKVXQWLOVWDWHDXWKRULWLHVUHFHLYHGDQ
DQRQ\PRXVWLS7KHWHQVRIWKRXVDQGVRIJDOORQVRI
PDQXUHUHOHDVHGWKUHDWHQHGWKHZHOOZDWHURIWKH
IDPLOLHVOLYLQJQHDUWKHIDUP 

•

6WDWHRɝFLDOVEODPHGPDQXUHIRUDQLQHPLOHȴVK
NLOOLQΖQGLDQDȇV/LWWOH)ODWURFN5LYHULQ 

•

ΖQDEURNHQOHYHHDWDGDLU\IDUPLQ:DVKLQJWRQ
UHOHDVHGDPL[WXUHRIGDLU\ZDVWHDQGZDWHUWKDW
GDPDJHGDWOHDVWIRXUQHDUE\KRPHV7KHKHDG
GDLU\IDUPKDGSUHYLRXVO\EHHQVXHGQXPHURXVWLPHV
IRU&OHDQ:DWHU$FWYLRODWLRQV

•

)ORRGLQJIURP+XUULFDQH0DWWKHZLQLQXQGDWHGSRXOWU\DQGKRJRSHUDWLRQVLQ1RUWK&DUROLQD
GURZQLQJPLOOLRQFKLFNHQVDQGKRJV7KH
KXUULFDQHDOVRȵRRGHGPDQXUHSRQGVUHVXOWLQJ
LQWKHUHOHDVHRIXQWUHDWHGPDQXUHGLUHFWO\LQWR
ZDWHUZD\V+XUULFDQH)OR\GLQFDXVHGVLPLODU
GDPDJHRQDQHYHQODUJHUVFDOH 

•

6

1HDUO\RQHWKLUGRIGULQNLQJZDWHUZHOOVLQ
.HZDXQHH&RXQW\:LVFRQVLQKDYHXQVDIHOHYHOVRI
FRQWDPLQDQWVWKDWOLNHO\RULJLQDWHIURPWKHFRXQW\ȇV
many large dairy farms.

$QWLELRWLFUHVLVWDQWEDFWHULDFDQVSUHDGIURPIDFWRU\
IDUPVWRKXPDQV3DUWLFXODWHPDWWHURULJLQDWLQJIURP
IHHGORWVKDVEHHQVKRZQWRFDUU\DQWLELRWLFUHVLVWDQFH
genes.$QWLELRWLFUHVLVWDQWEDFWHULDFDQDOVRPLJUDWH
IURPPDQXUHLQWRXQGHUO\LQJDTXLIHUVΖWFDQDOVREH
FDUULHGE\ZRUNHUVLQWRWKHZLGHUFRPPXQLW\
7KHFURZGHGOLYLQJFRQGLWLRQVDQGGLHWVRIIDFWRU\
IDUPHGDQLPDOVDOVRSURYLGHDQLGHDOEUHHGLQJJURXQG
IRUIRRGSDWKRJHQV3RXOWU\HJJOD\LQJIDFLOLWLHVWKDW
KDYHODUJHȵRFNVDQGFDJLQJV\VWHPVKDYHDQHOHYDWHG
ULVNRISalmonellaRXWEUHDNV$GGLQJDQWLELRWLFVWR
KRJIHHGFDQLQFUHDVHWKHDPRXQWRI E. coliLQWKH
KRJVȇLQWHVWLQDOV\VWHPVΖQFUHDVLQJDPRXQWVRIZHW
GLVWLOOHUVJUDLQVDE\SURGXFWRIHWKDQROSURGXFWLRQ
DUHEHLQJXVHGDVFDWWOHIHHGDWIHHGORWVLQFUHDVLQJ
WKHOHYHOVRIE. coli in manure.7KHVHSDWKRJHQVHQWHU
WKHIRRGFKDLQWKURXJKFRQWDPLQDWHGPHDWDQGDOVR
WKUHDWHQSXEOLFKHDOWKZKHQOLYHVWRFNIHFHVFRQWDPLQDWHZDWHUVRXUFHVWKDWPD\EHXVHGIRUGULQNLQJZDWHU
RUIRRGSURGXFWLRQ
$QRXWEUHDNRI6DOPRQHOODRUE. coliRULJLQDWLQJIURPD
VLQJOHRSHUDWLRQFDQLQIHFWKXQGUHGVRISHRSOHDFURVV
PXOWLSOHVWDWHVΖQD6DOPRQHOODRXWEUHDNOLQNHG
WRJURXQGWXUNH\VLFNHQHGSHRSOHLQVWDWHV
7KLVVWUDLQRISalmonellaZDVUHVLVWDQWWRPXOWLSOH
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Environmental Justice Communities
ΖQPDQ\SDUWVRIWKHFRXQWU\IDFWRU\IDUPVDUHFRQFHQWUDWHGLQLPSRYHULVKHGDUHDVDQGFRPPXQLWLHVRIFRORUPDNLQJ
WKHPHQYLURQPHQWDOMXVWLFHFDWDVWURSKHVΖQ1RUWK&DUROLQDFRXQWLHVWKDWFRQWDLQKRJIDFWRU\IDUPVVFKRROVZLWKODUJHU
SHUFHQWDJHVRIVWXGHQWVRIFRORUDQGWKRVHZLWKJUHDWHUVKDUHVRIVWXGHQWVUHFHLYLQJIUHHOXQFKHVDUHORFDWHGFORVHUWR
KRJIDUPVWKDQZKLWHUDQGPRUHDɞXHQWVFKRROV6LPLODUO\UHVHDUFKHUVDW&ODUN8QLYHUVLW\IRXQGWKDWSDUWVRI2KLR
ZLWKODUJHGHQVLWLHVRIGDLU\DQGKRJIDFWRU\IDUPVKDYHDKLJKHUSHUFHQWDJHRI+LVSDQLFUHVLGHQWV
ΖQGXVWULHVPD\EXLOGSROOXWLQJIDFLOLWLHVOLNHIDFWRU\IDUPVDQGVODXJKWHUKRXVHVLQWKHDUHDVOHDVWDEOHWRUHVLVWWKHLU
GHYHORSPHQW7KLVOHDYHVYXOQHUDEOHSRSXODWLRQVLQIDFWRU\IDUPVDFULȴFH]RQHV&RPPXQLWLHVFDQȴOHFRPSODLQWV
ZLWKWKH(3$ZKHQVWDWHDQGIHGHUDODJHQFLHVDOORZSROOXWLQJIDFLOLWLHVWREHGLVSURSRUWLRQDWHO\VLWHGQHDUFRPPXQLWLHVRIFRORU+RZHYHUWKH(3$LVIDLOLQJWRXSKROGLWVFLYLOULJKWVREOLJDWLRQVGHOD\LQJSURFHVVLQJRIFRPSODLQWVDQG
GLVPLVVLQJRUUHMHFWLQJRXWRIFRPSODLQWVUHFHLYHGE\LWVFLYLOULJKWVRɝFHIURPWR

DQWLELRWLFV7KHRXWEUHDNZDVWUDFHGWRDVLQJOH&DUJLOO
SURFHVVLQJIDFLOLW\ZKLFKODWHUUHFDOOHGDSSUR[LPDWHO\
PLOOLRQSRXQGVRIJURXQGWXUNH\
8QIRUWXQDWHO\FRRNLQJPHDWWKRURXJKO\RUDYRLGLQJLW
DOWRJHWKHUGRHVQRWHOLPLQDWHDOOULVNRIH[SRVXUH$OORI
WKHE. coli and SalmonellaIRRGRXWEUHDNVUHSRUWHGE\
WKH86&HQWHUVIRU'LVHDVH&RQWUROLQRULJLQDWHG
IURPQRQDQLPDOSURGXFWVOLNHO\WKHUHVXOWRIIRRGFURSV
EHLQJFRQWDPLQDWHGZLWKPDQXUHRUPDQXUHWDLQWHG
ZDWHU$QE. coliRXWEUHDNEHJLQQLQJLQ'HFHPEHU
ZDVWUDFHGWRȵRXUDQGVLFNHQHGSHRSOHLQ
VWDWHV3HRSOHFDQDOVRFRQWUDFWE. coli E\GULQNLQJRU
VZLPPLQJLQZDWHUVFRQWDPLQDWHGE\PDQXUH60

Worker Safety
)DFWRU\IDUPVDUHDQXQKHDOWK\DQGVWUHVVIXOZRUN
HQYLURQPHQW:RUNHUVIDFHLQFUHDVHGH[SRVXUHWR
DLUSROOXWDQWVSURGXFHGDWIDFWRU\IDUPVLQFOXGLQJ
SDUWLFXODWHPDWWHUFDUU\LQJPROGDQLPDOGDQGHUDQG
SDWKRJHQV([SRVXUHWRDLUSROOXWDQWVFDQOHDGWR
UHVSLUDWRU\LVVXHVZLWKDQHVWLPDWHGRQHTXDUWHU
RIKRJFRQȴQHPHQWZRUNHUVVXHULQJIURPFKURQLF
EURQFKLWLV2QHVWXG\UHSRUWHGZRUNHUVDWKRJIDFLOLWLHVGHYHORSLQJRFFXSDWLRQDODVWKPDZLWKLQZHHNVRI
VWDUWLQJHPSOR\PHQW
:RUNHUVDOVRVXHUWKHVDPHKHDOWKLPSDFWVDVQHDUE\
FRPPXQLW\PHPEHUVIURPWKHK\GURJHQVXOȴGH
DPPRQLDDQGRWKHUSROOXWDQWVSURGXFHGE\GHFRPSRVLQJ
PDQXUH$WWLPHVWR[LFHPLVVLRQVIURPPDQXUHSLWVFDQ
H[FHHGOHWKDOOHYHOVDQGKDYHFDXVHGZRUNHUGHDWKV
ΖQQHDUO\RXWRIHYHU\ZRUNHUVLQWKHDQLPDO
SURGXFWLRQLQGXVWU\UHSRUWHGDZRUNUHODWHGLQMXU\RU
LOOQHVV7KDWLVRYHUVL[WLPHVWKHLQMXU\UDWHRIZRUNHUV

The Urgent Case for a Ban on Factory Farms

LQWKHQRWRULRXVO\GDQJHURXVRLODQGJDVH[WUDFWLRQ
LQGXVWU\7KH*RYHUQPHQW$FFRXQWDELOLW\2ɝFH
QRWHVWKDWLQMXU\UDWHVFRXOGEHKLJKHUGXHWRXQGHUUHSRUWLQJHVSHFLDOO\E\LPPLJUDQWZRUNHUVZKRPD\IHDU
ORVLQJWKHLUMREVIRUVSHDNLQJRXW
)DFWRU\IDUPZRUNHUVDUHLQMXUHGWKURXJKDFFLGHQWV
LQYROYLQJDQLPDOVDQGPDFKLQHU\DVZHOODVWKURXJK
H[SRVXUHWRWR[LFSROOXWDQWV6RPHDFFLGHQWVDUH
XQLTXHWRODUJHRSHUDWLRQVΖGDKRKDGWZRGHDWKVLQ
FDXVHGE\ZRUNHUVIDOOLQJLQWRGDLU\PDQXUHSRQGV
DQGGURZQLQJΖQERWKFDVHVWKHIHGHUDOUHJXODWRUV
ȴQHGWKHGDLULHVRQO\$FURVVWKHFRXQWU\UHJXODWLRQVWRSUHYHQWZRUNSODFHLQMXULHVDQGGHDWKKDYHQRW
NHSWSDFHZLWKWKHUDSLGJURZWKLQIDFWRU\IDUPV
ΖQMXU\DQGLOOQHVVUDWHVDWVODXJKWHUKRXVHVDQG
SURFHVVLQJIDFLOLWLHVDUHKLJKHUWKDQWKHUDWHVIRUWKH
RYHUDOOPDQXIDFWXULQJVHFWRU7KLVGLGQRWSUHYHQWWKH
1DWLRQDO&KLFNHQ&RXQFLOZKLFKDGYRFDWHVRQEHKDOIRI
FRUSRUDWLRQVLQWKHFKLFNHQLQGXVWU\IURPSHWLWLRQLQJ
WKH86'HSDUWPHQWRI$JULFXOWXUH 86'$ LQWR
ZDLYHVODXJKWHUOLQHVSHHGOLPLWDWLRQVȃDUHTXHVWWKDW
WKH86'$GHQLHGLQHDUO\ZKLOHVWDWLQJWKDWLW
ZRXOGHYHQWXDOO\FUHDWHDV\VWHPIRUSODQWVWRUHFHLYH
OLQHVSHHGOLPLWZDLYHUV7\VRQPHDWSDFNLQJSODQWV
UHSRUWHGRQDYHUDJHRQHDPSXWDWLRQSHUPRQWKLQ
WKHȴUVWQLQHPRQWKVRIHOLPLQDWLQJOLPLWVRQOLQH
VSHHGVZRXOGRQO\LQFUHDVHWKHVHULVNV

Animal Welfare
&RQGLWLRQVRQIDFWRU\IDUPVPDNHOLIHPLVHUDEOHIRU
DQLPDOV$QLPDOVLQFURZGHGKRXVHVODFNDFFHVVWRWKH
RXWGRRUVWKHVSDFHWRPRYHDQGIUHHGRPWRSHUIRUP
WKHLUQDWXUDOEHKDYLRUVVXFKDVJUD]LQJSHFNLQJDQG
URRWLQJ)RUH[DPSOHSUHJQDQWDQGQXUVLQJVRZVDUH
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RIWHQFRQȴQHGWRFUDWHVZKHUHWKH\FDQQRWWXUQDURXQG
LQWHUDFWZLWKWKHLU\RXQJRUHQJDJHLQQHVWEXLOGLQJ
)DFWRU\IDUPHGDQLPDOVDOVRIDFHLQMXULHVDQGLOOQHVVHV
XQLTXHWRWKLVIRUPRIDQLPDOSURGXFWLRQ7DNLQJFDWWOH
RWKHSDVWXUHDQGIHHGLQJWKHPGLHWVRIJUDLQZUHDNV
KDYRFRQWKHLUGLJHVWLYHV\VWHPVDQGFDQOHDGWREORDW
DQGRWKHUFRQGLWLRQV7RGD\ȇVFKLFNHQVJURZWZLFH
DVODUJHLQKDOIWKHDPRXQWRIWLPHDVHDUOLHUEUHHGV
FDXVLQJODPHQHVVKHDUWDQGOXQJLVVXHVDQGHYHQ
SUHPDWXUHGHDWK7KHVWUHVVIXOFRQGLWLRQVRIIDFWRU\
IDUPVQHFHVVLWDWHVSDLQIXOSUDFWLFHVOLNHWDLOGRFNLQJ
DQGGHEHDNLQJWRSUHYHQWDQLPDOVIURPKXUWLQJHDFK
RWKHU)DFWRU\IDUPHGDQLPDOVDOVRIDFHDEXVHDW
WKHKDQGVRIIDUPDQGVODXJKWHUKRXVHZRUNHUVVRPH
RIZKRPPD\EHVXHULQJHPRWLRQDOWUDXPDIURP
ZRUNLQJLQWHUULEOHFRQGLWLRQVGD\LQDQGGD\RXW
ΖWLVQRZRQGHUWKDWDJULEXVLQHVVHVFRQWLQXHWROREE\
VWDWHOHJLVODWXUHVWRFULPLQDOL]HXQGHUFRYHUȴOPLQJ
LQVLGHRIIDFWRU\IDUPV$WOHDVWVHYHQVWDWHVFXUUHQWO\
KDYHȊDJJDJȋODZVWDUJHWLQJFLWL]HQVZKRGDUHWROLIW
WKHFXUWDLQRQIDFWRU\IDUPDEXVHV

Rural Economies and Communities
3URSRQHQWVRIIDFWRU\IDUPVWRXWWKHLUHɝFLHQF\ in
UDLVLQJOLYHVWRFNDQGWKHLUDELOLW\WREULQJHFRQRPLF
JURZWKWRUXUDOFRPPXQLWLHV%XW\RXFDQȇWKDYH

8

\RXUFDNHDQGHDWLWWRRPDNLQJOLYHVWRFNIDUPLQJ
PRUHȊHɝFLHQWȋZLOOXOWLPDWHO\UHGXFHWKHQXPEHURI
SHRSOHQHHGHGWRUDLVHWKHVDPHQXPEHURIDQLPDOV
$FFRUGLQJWRDUHSRUWE\DQH[SHUWSDQHOFRPPLVVLRQHG
E\WKH3HZ&KDULWDEOH7UXVWVGHFDGHVRIUHVHDUFK
RQLQGXVWULDOL]HGDJULFXOWXUHKDVVKRZQWKDWWKHȊVLQJOH
PLQGHGSXUVXLWRIHFRQRPLFHɝFLHQF\ȋKDVIDYRUHG
DJULEXVLQHVVHVRYHUIDUPHUVȊ7KHUHVXOWLVWKHWUDQVIRUPDWLRQRIUXUDO$PHULFDIURPDVHWWLQJRIPDQ\VPDOO
SURGXFWLYHIDPLO\IDUPVDQGHFRQRPLFDOO\GLYHUVH
YLVLEOHUXUDOFRPPXQLWLHVLQWRDVWDWHRIUHODWLYHO\IHZ
HYHUJURZLQJIDFWRU\IDUPVDQGG\LQJFRPPXQLWLHVȋ
ΖRZDLVDVWDUNH[DPSOHRIWKLVWUDQVIRUPDWLRQ
%HWZHHQDQGWKHQXPEHURIKRJVLQΖRZD
LQFUHDVHGIROG\HWRYHUWKHVDPHSHULRGWKH
QXPEHURIIDUPVLQΖRZDIHOOE\PRUHWKDQSHUFHQW
DQGWKHHFRQRPLFYDOXHRIWKHVWDWHȇVKRJSURGXFWLRQ
DFWXDOO\GHFOLQHG0RUHRYHUWKHVWDWHVKHGPRUH
WKDQSHUFHQWRILWVIDUPMREV6PDOODQGPHGLXP
VL]HGIDUPVLWWXUQVRXWDUHLQWHJUDOWRWKHVRFLDODQG
HFRQRPLFZHOIDUHRIUXUDOFRPPXQLWLHV
'HFDGHVRIUHVHDUFKVXSSRUWWKHWKHRU\WKDWWKHULVH
LQODUJHVFDOHIDFWRU\IDUPVGDPDJHVUXUDOHFRQRPLHV
OHDGLQJWRXQHPSOR\PHQWPRUHHFRQRPLFLQHTXDOLW\
DQGSRYHUW\KLJKHUIRRGVWDPSXVDJHDQGGHSRSXODWLRQ7KHUHLVDOVRVRPHHYLGHQFHWKDWODUJHUIDUPV
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PDNHIHZHUORFDOSXUFKDVHVWKDQVPDOOHUIDUPVZKLFK
KXUWVORFDOEXVLQHVVHVGHSULYHVFRPPXQLWLHVRIWKH
ȊPXOWLSOLHUHHFWȋWKDWRFFXUVZKHQPRQH\LVFLUFXODWHG
LQDORFDOHFRQRP\DQGGHFUHDVHVWD[UHYHQXH88 Tax
UHYHQXHPD\DOVREHORVWZKHQKRPHYDOXHVGHFOLQH
GXHWRWKHLUSUR[LPLW\WRIDFWRU\IDUPV
7KHVRFLDOIDEULFRIUXUDOFRPPXQLWLHVDOVRGHWHULRUDWHV
ZKHQVPDOOIDPLO\IDUPVDUHUHSODFHGE\LQGXVWULDO
RSHUDWLRQV$DQDO\VLVRIRYHUVWXGLHVIRXQG
IHZSRVLWLYHLPSDFWVUHVXOWLQJIURPLQGXVWULDOL]HG
IDUPLQJEXWSHUFHQWGRFXPHQWHGQHJDWLYHLPSDFWV
ZKLFKLQFOXGHDORVVRIFRPPXQLW\VHUYLFHVDGHFOLQH
LQQHLJKERUO\UHODWLRQVDQGGHFUHDVHGSDUWLFLSDWLRQLQ
ORFDOJRYHUQDQFH
&RQYHUVHO\DVWXG\RIIDUPLQJGHSHQGHQWFRXQWLHV
IRXQGWKDWWKRVHORFDWHGLQVWDWHVZLWKDQWLFRUSRUDWH
IDUPLQJODZVWKDWUHVWULFWWKHJURZWKRIQRQIDPLO\

IDUPVVFRUHKLJKHURQZHOIDUHLQGLFDWRUVLQFOXGLQJ
KLJKHUOHYHOVRIHPSOR\PHQW

Consumers
7KHPHDWLQGXVWU\DUJXHVWKDWIDFWRU\IDUPVNHHSPHDW
SULFHVORZIRUFRQVXPHUV<HWWKHUHDOSULFHRIJURFHULHV
KDVFRQWLQXHGWRULVHRYHUWKHSDVWWKUHHGHFDGHVZLWK
WKHSULFHVRIJURXQGEHHIDQGHJJVIDURXWVWULSSLQJ
LQȵDWLRQ$WWKHVDPHWLPHIDUPHUVȇVKDUHRIIRRG
dollars has declined.ΖQWRGD\ȇVGROODUVIDUPHUVDUH
HDUQLQJSHUFHQWOHVVSHUSRXQGRIEHHISURGXFHG
WKDQWKH\GLGLQZKLOHFRQVXPHUVDUHSD\LQJ
SHUFHQWmoreSHUSRXQGRIJURXQGEHHI
7KHULVHLQWKHSULFHRIEHHIDQGRWKHUDQLPDOSURGXFWV
KDSSHQHGDIWHUWKHPHDWSDFNLQJLQGXVWU\DFKLHYHG
H[WUHPHOHYHOVRIFRQVROLGDWLRQ7KHWRSIRXUEHHISDFNLQJȴUPVVODXJKWHUHGRQHRXWRIHYHU\WKUHHEHHI

Vertical Integration
:LWKGHFOLQLQJIDUPZDJHVDQGDVKLIWWRODUJHUVODXJKWHUKRXVHV
WKDWGRQRWSXUFKDVHDQLPDOVIURPVPDOORULQGHSHQGHQW
RSHUDWRUVRQWKHRSHQPDUNHWVRPHJURZHUVKDYHWXUQHGWR
FRQWUDFWVZLWKPHDWFRPSDQLHVLQRUGHUWRFRQWLQXHIDUPLQJ
ΖQYHUWLFDOO\LQWHJUDWHGV\VWHPVDJULEXVLQHVVHV WKHLQWHJUDWRUV 
FRQWUDFWZLWKJURZHUVWRUDLVHELUGVRUOLYHVWRFN7KHFRPSDQLHV
RZQWKHDQLPDOVVHWWKHWHUPVRIWKHFRQWUDFWVDQGGLFWDWHDOO
DVSHFWVRIUDLVLQJWKHDQLPDOVIURPWKHGHVLJQRIWKHEXLOGLQJV
WKDWWKH\DUHFRQȴQHGLQWRWKHIHHGWKDWWKH\HDW7KHJURZHUV
PXVWLQYHVWLQZKDWHYHULQIUDVWUXFWXUHWKHLQWHJUDWRUVUHTXLUH
RIWHQWDNLQJRXWKXJHORDQV DQGGLVSRVHRIWKHHQRUPRXV
DPRXQWRIZDVWHJHQHUDWHGΖQWKHHQGJURZHUVJHWSDLG
E\WKHOLYHZHLJKWRIWKHȴQLVKHGOLYHVWRFNPHDQLQJWKDWWKH\
EHDUDOORIWKHULVNVDVVRFLDWHGZLWKUDLVLQJOLYHVWRFNZKLOHWKH
DJULEXVLQHVVHVFDSWXUHWKHSURȴWV
&RQWUDFWIDUPLQJLVDULVN\HQGHDYRU6RPHLQWHJUDWRUVXVHD
ȊWRXUQDPHQWȋV\VWHPWRGHWHUPLQHWKHSULFHSHUDQLPDOSRXQG
SD\LQJJURZHUVEDVHGRQKRZWKHLUSHUIRUPDQFHVFRPSDUHWR
HDFKRWKHU&RQWUDFWVEHWZHHQJURZHUVDQGLQWHJUDWRUVDUHRIWHQ
VKRUWȃVRPHWLPHVMXVWȊȵRFNWRȵRFNȋPHDQLQJWKDWLQWHJUDWRUV
DUHXQGHUQRREOLJDWLRQWRFRQWLQXHWKHFRQWUDFWDIWHUWKHFXUUHQW
ȵRFNLVJRQHȃDQGFRPSDQLHVPLJKWUHIXVHWRUHQHZFRQWUDFWV
LIOLYHVWRFNSULFHVODJRUWKHJURZHUKDVIDOOHQRXWRIIDYRU This
OHDYHVJURZHUVZLWKFUXVKLQJGHEWVWKDWWKH\FDQQRWUHSD\
*URZHUVDOVRORVHWKHLUHFRQRPLFLQGHSHQGHQFHZKHQWKH\HQWHU
LQWRFRQWUDFWVJRLQJIURPEHLQJLQGHSHQGHQWVPDOOEXVLQHVV
RZQHUVWREHLQJFRQWUDFWRUVEHKROGHQWRODUJHFRUSRUDWLRQV In
FRQWUDFWJURZHUVSURGXFHGSHUFHQWRIDOOKRJVDQG
SHUFHQWRIDOOEURLOHUFKLFNHQVLQWKH8QLWHG6WDWHV
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FDWWOHLQEXWWKLVLQFUHDVHGWRIRXURXWRIȴYHE\
DQGUHPDLQVVWHDG\WRWKLVGD\ VHH
)LJXUHRQSDJH &RQVROLGDWLRQOLNHWKLVGULYHV
GRZQFRPSHWLWLRQDQGDOORZVFRQVXPHUSULFHLQFUHDVHV
WRJRXQFKHFNHG

7KH,QHȫFLHQF\RI)DFWRU\)DUPV
%\PDUVKDOLQJLWVLPPHQVHSROLWLFDODQGHFRQRPLF
SRZHUWKHPHDWLQGXVWU\KDVFUHDWHGDQDUUDWLYHDERXW
WKHHɝFLHQF\RILQGXVWULDOL]HGDQLPDOSURGXFWLRQDQG
LWVUROHLQPHHWLQJWKHLQFUHDVLQJGLHWDU\GHPDQGVRI
DJURZLQJJOREDOSRSXODWLRQΖQWKLVHUDRILQFUHDVLQJO\
FKDRWLFZHDWKHUDQGZDWHUVFDUFLW\WKHVHFODLPVDUH
QRWRQO\IDOVHEXWDOVRGDQJHURXV
ΖQ/OR\GVRI/RQGRQWKHLQVXUDQFHFRPSDQ\
SXEOLVKHGDUHSRUWIRUWKHLQVXUDQFHLQGXVWU\FDOOHGFood
System Shock: The Insurance Impacts of Acute Disruption to
the Global Food Supply7KHUHSRUWFLWHVH[WUHPHZHDWKHU
HYHQWVDQGZDWHUVFDUFLW\DVGULYHUVRIULVNIRUIDPLQH
DPRQJRWKHUJOREDOFULVHV([WUHPHZHDWKHURURWKHU
DGYHUVHLPSDFWVRQJUDLQSURGXFWLRQFRXOGKDYHGHYDVWDWLQJHHFWVRQWKHIRRGV\VWHPLQFOXGLQJPDNLQJPHDW
SURGXFWLRQLPSUDFWLFDORUHYHQLPSRVVLEOH
86FRPPRGLW\SROLF\FRQWLQXHVWRSURPRWHWKH
LQFUHDVHGSURGXFWLRQRIJUDLQVOLNHFRUQDQGVR\
GHVSLWHWKHWKUHDWWKDWWKH\SRVHWRGZLQGOLQJZDWHU

10

Public Funding Hijacked
by Factory Farms
7KH(QYLURQPHQWDO4XDOLW\ΖQFHQWLYHV3URJUDP (4Ζ3 
ZDVFUHDWHGE\WKH)DUP%LOODQGLVLPSOHPHQWHGE\WKH86'$ΖWZDVLQWHQGHGWRSURYLGH
IDUPHUVZLWKȴQDQFLDOLQFHQWLYHVDQGWHFKQLFDODVVLVWDQFHIRULPSOHPHQWLQJFRQVHUYDWLRQSUDFWLFHV
EXWLWTXLFNO\WUDQVIRUPHGLQWRDFDVKJLYHDZD\WR
IDFWRU\IDUPV7KH)DUP%LOOUDLVHGWKHFDS
RQ(4Ζ3FRQWUDFWVIURPWRDQG
PDQGDWHGWKDWSHUFHQWRIDOOIXQGVJRWRZDUGOLYHVWRFNRSHUDWLRQV%RWKFKDQJHVUHVXOWHGLQDJOXW
RIPRQH\VXEVLGL]LQJSUDFWLFHVODUJHO\XQGHUWDNHQ
E\IDFWRU\IDUPVLQFOXGLQJDQDHURELFGLJHVWHUVȃDQ
H[SHQVLYHXQSURYHQWHFKQRORJ\WRXVHDQLPDOZDVWH
WRJHQHUDWHHOHFWULFLW\ȃDQGWUDQVIHUULQJPDQXUHWR
GLHUHQWZDWHUVKHGV
ΖQΖRZDQHDUO\RQHWKLUGRIDOO(4Ζ3GROODUVUHFHLYHG
IURPWRZHQWWRZDUGIDFWRU\IDUP
SUDFWLFHV7KLVLQFOXGHGDZKRSSLQJPLOOLRQWKDW
SDLGIRUZDVWHVWRUDJHIDFLOLWLHVΖIWKLVPRQH\KDG
LQVWHDGEHHQDOORFDWHGWRZDUGQRQIDFWRU\IDUP
SUDFWLFHVΖRZDFRXOGKDYHIXQGHGDSSUR[LPDWHO\
DGGLWLRQDOFRQWUDFWV1DWLRQDOO\WZRRXWRI
WKUHH(4Ζ3DSSOLFDWLRQVVXEPLWWHGEHWZHHQWR
ZHQWXQIXQGHG
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Figure 1 • Market Share of Top Four Firms
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SOURCE86'$*UDLQΖQVSHFWLRQ3DFNHUVDQG6WRFN\DUG$GPLQLVWUDWLRQȊ3DFNHUV
6WRFN\DUGV$QQXDO5HSRUWȋ0DUFK86'$(FRQRPLF5HVHDUFK6HUYLFH
Ȋ7HFKQRORJ\2UJDQL]DWLRQDQG)LQDQFLDO3HUIRUPDQFHLQ86%URLOHU3URGXFWLRQȋ
-XQHWatt Egg IndustryȊHJJLQGXVWU\H[FOXVLYHVXUYH\ȋ)HEUXDU\
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UHVRXUFHVΖQWKH8QLWHG6WDWHVZDWHUUHVRXUFHVOLNH
WKH2JDOODODȃDQDTXLIHUWKDWVWUHWFKHVEHQHDWKHLJKW
VWDWHVȃDUHWKUHDWHQHGLQSDUWE\WKHXQVXVWDLQDEOH
LUULJDWLRQRIJUDLQV*RYHUQPHQWSROLFLHVOREELHGIRUE\
DJULEXVLQHVVPDNHJURZLQJFRUQȃDYHU\WKLUVW\FURS
ȃDQHFRQRPLFLPSHUDWLYHIRUIDUPHUVZKRRIWHQKDYH
IHZRSWLRQVWRVHOODQ\WKLQJHOVH
7KH8QLWHG6WDWHVLVWKHODUJHVWSURGXFHURIFRUQLQ
WKHZRUOGSURGXFLQJRYHUELOOLRQEXVKHOVLQ
7KLUW\VL[SHUFHQWRI86FRUQSURGXFWLRQLVIHGWROLYHVWRFNDVWKHLUSULPDU\IRRGVRXUFH2YHUSHUFHQW
RIWKHVR\SURGXFHGLQWKH8QLWHG6WDWHVLVXVHGWRIHHG
OLYHVWRFN:RUOGZLGHOLYHVWRFNSURGXFWLRQFRQVXPHV
DQHVWLPDWHGbSHUFHQWRIJOREDObFURSFDORULHV<HW
PRVWRIWKHVHFDORULHVDUHORVWZKHQFRQYHUWHGLQWR
DQLPDOSURWHLQ)RUH[DPSOHb1RUWK$PHULFDQV\VWHPV
UHTXLUHȴYHDQGDKDOIFDORULHVRIIHHGFURSWRSURGXFH
MXVWRQHFDORULHRIDQLPDOSURGXFWV
<HWGHVSLWHWKHREYLRXVLQHɝFLHQF\RIWKHIDFWRU\
IDUPV\VWHPZHDUHZLWQHVVLQJWKHUDSLGJURZWKRI
WKHLQGXVWU\DQGDQLQFUHDVHLQPHDWFRQVXPSWLRQ
DVWKHLQGXVWU\ZRUNVZLWKJRYHUQPHQWVWRSXVKIRU
PRUHPHDWLQHYHU\PHDO*LYHQFXUUHQWLQFUHDVLQJ
FRQVXPSWLRQSDWWHUQVHDFK\HDUDQDYHUDJH$PHULFDQ
ZLOOHDWDQHVWLPDWHGSRXQGVRIPHDWE\
7KHFRQYHQWLRQDOZLVGRPKROGVWKDWWKHXQVXVWDLQDEOHIDFWRU\IDUPV\VWHPLVWKHRQO\ZD\WRPHHW
JOREDOGHPDQGIRUDRUGDEOHIRRG+RZHYHU
UHVHDUFKVXJJHVWVMXVWWKHRSSRVLWH)RUH[DPSOHWKH
/HRSROG&HQWHUIRU6XVWDLQDEOH$JULFXOWXUHDWΖRZD
6WDWH8QLYHUVLW\KDVSURGXFHGPDQ\VWXGLHVRQIRRG
V\VWHPVDQGVXVWDLQDELOLW\LQFOXGLQJLQWKHPHDW
VHFWRUb7KH/HRSROG&HQWHUȇV$JULFXOWXUHRIWKH0LGGOH
$270 SURMHFWORRNVWRVPDOOHUOHVVLQGXVWULDOL]HG
DQGPRUHGLYHUVHV\VWHPVWRPHHWIRRGȃLQFOXGLQJ
PHDWȃGHPDQGV7KHHVVHQWLDOGLHUHQFHEHWZHHQ
LQGXVWULDODJULFXOWXUHDQGWKH$270DSSURDFK
HPSKDVL]HVDJULFXOWXUDOV\VWHPVWKDWHQDEOHPLGVL]H
IDUPVDQGUDQFKHVWRUHWDLQPRUHYDOXHDQGSURȴW
$270EXVLQHVVHVHPSKDVL]HPDLQWDLQLQJKLJKHQYLURQPHQWDOVWDQGDUGVZKLOHSURGXFLQJDQGPDUNHWLQJ
PRUHGLHUHQWLDWHGIRRGSURGXFWVWKURXJKZKROHVDOH
VXSSO\FKDLQV
7KHVLJQLȴFDQWFRVWVWRWKHHQYLURQPHQWSXEOLFKHDOWK
DQGUXUDOFRPPXQLWLHVIURPWKHLQKHUHQWO\XQVXVWDLQDEOHKLJKO\LQHɝFLHQWIDFWRU\IDUPV\VWHPGHPDQGV
WKDWSROLF\PDNHUVORRNWRGLHUHQWPRGHOVOLNH$270
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Conclusion and Recommendations
$JULEXVLQHVVȃIURPPHDWFRPSDQLHVOLNH7\VRQWR
JUDLQPRQRSROLHVOLNH&DUJLOODQGELRWHFKVHHGDQG
FKHPLFDOJLDQWVOLNH0RQVDQWRȃEXLOWWKHFXUUHQW
IDFWRU\IDUPV\VWHP7KH\DFFRPSOLVKHGWKLVRQD
IRXQGDWLRQRIJRYHUQPHQWSROLFLHVWKDWDOORZSROOXWLRQ
DQGSXEOLFKHDOWKLPSDFWVSURYLGHDVWHDG\RYHUVXSSO\
RIFKHDSFRUQDQGVR\DQGFUHDWHXQIDLUDGYDQWDJHV
WRWKHODUJHVWSOD\HUVLQWKHPDUNHWSODFH5HO\LQJRQ
WKHPDUNHWSODFHȃZKLFKLVFRQWUROOHGE\WKHELJJHVW
SOD\HUVȃWRFRUUHFWWKHIDFWRU\IDUPSUREOHPZLOOQRW
ZRUN7RJHWULGRIIDFWRU\IDUPVZHQHHGWRFKDQJH
WKHIXQGDPHQWDOVWUXFWXUHRIWKHIRRGV\VWHPZKLFK
ZLOOUHTXLUHSROLF\FKDQJH$QGSROLF\FKDQJHZLOORQO\
FRPHIURPEXLOGLQJWKHSROLWLFDOSRZHUWRHOHFWGHFLVLRQ
PDNHUVZKRDUHQRWEHKROGHQWRWKHPHDWLQGXVWU\
7KHSROLFLHVZHQHHGWRFUHDWHDEHWWHUIRRGV\VWHP
LQFOXGHHQIRUFLQJDQWLWUXVWODZVWREUHDNXSWKH
DJULEXVLQHVVVWUDQJOHKROGRQRXUIRRGV\VWHPHVWDEOLVKLQJVXSSO\PDQDJHPHQWSURJUDPVWRHQVXUHWKDW
JUDLQSURGXFHUVFDQPDNHDIDLUOLYLQJZLWKRXWȵRRGLQJ
WKHPDUNHWZLWKFKHDSJUDLQVWKDWIHHGIDFWRU\IDUPV
FUHDWLQJSROLF\LQFHQWLYHVIRUHQFRXUDJLQJGLYHUVLȴHG
DQGUHJHQHUDWLYHIDUPVDQGUHEXLOGLQJWKHORFDODQG
UHJLRQDOLQIUDVWUXFWXUHQHHGHGIRUVPDOODQGPLGVL]HG
OLYHVWRFNSURGXFHUVWRJHWWKHLUDQLPDOVWRPDUNHW
7KHVHUHIRUPVZLOOFKDQJHWKHHFRQRPLFFRQGLWLRQV
RIWKHIRRGV\VWHPDQGZLOOOLNHO\LQFUHDVHWKHSULFHRI
PHDW7KLVZLOOFKDQJHWKHZD\WKDWPRVWFRQVXPHUV
LQFOXGHPHDWLQWKHLUGLHWDWUDQVLWLRQWKDWLVDOUHDG\
KDSSHQLQJIRUPDQ\SHRSOHPRWLYDWHGE\SHUVRQDO
KHDOWKHWKLFDODQGHQYLURQPHQWDOFRQVLGHUDWLRQV
7KHJURZWKRIHRUWVOLNH0HDWOHVV0RQGD\DQGWKH
QXPEHURISHRSOHVKLIWLQJWRGLHWVWKDWDUHSODQWEDVHG
RUXVHȊOHVVEXWEHWWHUȋDQLPDOSURGXFWVGHPRQVWUDWH
WKDWDJURZLQJQXPEHURISHRSOHDUHZLOOLQJWRUHFRQVLGHUWKHUROHWKDWPHDWSOD\VLQWKHLUGLHW
7KHUHDUHVHYHUDOVWHSVWKDWWKHIHGHUDODQGVWDWH
JRYHUQPHQWVVKRXOGWDNHWRPRYHXVLQWKHULJKW
GLUHFWLRQWRZDUGDIRRGV\VWHPWKDWGRHVQRWLQFOXGH
IDFWRU\IDUPV
• ΖWLVSDVWWLPHIRUWKHIHGHUDODQGVWDWHJRYHUQPHQWVWRHQDFWDJJUHVVLYHSROLFLHVWRDGGUHVV
FOLPDWHFKDQJHLQFOXGLQJSROLFLHVWROLPLWWKH
FRQWULEXWLRQRIDJULFXOWXUHWRFOLPDWHFKDQJH
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• )HGHUDODQGVWDWHUHJXODWRUVVKRXOGEDQIDFWRU\
IDUPVE\QRWDOORZLQJQHZIDFWRU\IDUPRSHUDWLRQV
WREHEXLOWRUH[LVWLQJIDFWRU\IDUPVWRH[SDQG
• 7KHIHGHUDOVWDWHDQGORFDOJRYHUQPHQWVVKRXOG
HQIRUFHHQYLURQPHQWDOODZVRQH[LVWLQJIDFWRU\
IDUPVLQFOXGLQJUHVWRULQJFRQWURORYHUVLWLQJDQG
SUDFWLFHVWRORFDOJRYHUQPHQWVUHTXLULQJSHUPLWV
IRUDOOIDFWRU\IDUPVDQGKROGLQJYHUWLFDOO\LQWHJUDWHGFRPSDQLHVUHVSRQVLEOHIRUWKHSROOXWLRQ
FUHDWHGE\WKHDQLPDOVWKH\RZQ
• 7KHIHGHUDODQGVWDWHJRYHUQPHQWVVKRXOGVXSSRUW
WKHUHVHDUFKDQGWHFKQLFDODVVLVWDQFHQHHGHG
WRWUDQVLWLRQH[LVWLQJIDFWRU\IDUPRSHUDWLRQV
FRQWUDFWJURZHUVDQGIDPLO\IDUPJUDLQSURGXFHUV
WRGLYHUVLȴHGRSHUDWLRQVWKDWFDQVHUYHUHJLRQDO
PDUNHWV7KHIXQGLQJWKDWFXUUHQWO\JRHVWR
IDFWRU\IDUPVWKURXJKSURJUDPVOLNHWKH(4Ζ3RU
JRYHUQPHQWEDFNHGORDQVFRXOGVHUYHDVDVRXUFH
RIIXQGLQJIRUWKHVHWUDQVLWLRQHRUWV
• 3XEOLFSROLF\DQGJRYHUQPHQWVSHQGLQJDWDOOOHYHOV
VKRXOGSULRULWL]HUHEXLOGLQJWKHLQIUDVWUXFWXUH
QHHGHGIRUGLYHUVLȴHGVPDOOHUVFDOHOLYHVWRFN
SURGXFWLRQXVLQJUHJHQHUDWLYHSUDFWLFHVWRVXSSO\
UHJLRQDOPDUNHWV
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The Urgent Case for a Ban on Factory Farms

 86(QYLURQPHQWDO3URWHFWLRQ$JHQF\ (3$ >)DFWVKHHW@Ȋ&(5&/$(3&5$DGPLQLVWUDWLYHUHSRUWLQJH[HPSWLRQIRUDLUUHOHDVHV
RIKD]DUGRXVVXEVWDQFHVIURPDQLPDOZDVWHDWIDUPVȋ)HEUXDU\
DW
 'DYLHV6WHYHȊ6SHQGLQJELOOH[HPSWVIDUPVIURPHPLVVLRQV
UHSRUWLQJȋAgri-Pulse0DUFK
 .HOORJJ5REHUW/HWDO86'$>5HSRUW@Ȋ0DQXUHQXWULHQWVUHODWLYH
WRWKHFDSDFLW\RIFURSODQGDQGSDVWXUHODQGWRDVVLPLODWHQXWULHQWV
6SDWLDODQGWHPSRUDOWUHQGVIRUWKH8QLWHG6WDWHVȋ1SV
'HFHPEHUDW([HFXWLYH6XPPDU\DQGWR
 (3$:DWHUTXDOLW\DVVHVVPHQWDQG70'/LQIRUPDWLRQQDWLRQDO
VXPPDU\WDEOHVDQGFKDUWV$YDLODEOHDWKWWSVRIPSXEHSD
JRYZDWHUVDWWDLQVBLQGH[KRPH$FFHVVHG)HEUXDU\
 Ibid.
 )RRG :DWHU:DWFKFDOFXODWLRQFRPSDULQJKXPDQDQGOLYHVWRFN
ZDVWHSURGXFWLRQEDVHGRQ(3$Ȋ5LVNDVVHVVPHQWHYDOXDWLRQ
IRUFRQFHQWUDWHGDQLPDOIHHGLQJRSHUDWLRQVȋ(3$5
0D\DW7KHDYHUDJHKXPDQSURGXFHVSRXQGVRI
PDQXUHDQQXDOO\FRPSDUHGWRSRXQGVIRUSRXQGV
RIOLYHZHLJKWGDLU\FRZ ZKLFKLVRQHGDLU\FRZDQLPDOXQLW 
(YHU\GDLU\FRZDQLPDOXQLWSURGXFHVWLPHVPRUHPDQXUH
WKDQDQDYHUDJHSHUVRQ)RRG :DWHU:DWFKPXOWLSOLHGWKH
QXPEHURIGDLU\FRZDQLPDOXQLWVRQRSHUDWLRQVRIRYHU
FRZVLQHDFKFRXQW\E\WRFRPHXSZLWKDKXPDQVHZDJHHTXLYDOHQW7KH(3$UHSRUWVWKDWȊ$GDLU\&$)2ZLWK
DQLPDOXQLWVLVHTXLYDOHQWWRDFLW\ZLWKSHRSOHȋZKLFK
PHDQVWKDWRQHGDLU\DQLPDOXQLWLVHTXLYDOHQWWRSHRSOH
ZKLFKPDWFKHV)RRG :DWHU:DWFKȇVFDOFXODWLRQV7KHKXPDQ
VHZDJHHTXLYDOHQWZDVFRPSDUHGWRWKH86&HQVXV%XUHDX
ȴJXUHVIRUPHWURSROLWDQDUHDSRSXODWLRQHVWLPDWHV86&HQVXV
%XUHDXȊ$QQXDO(VWLPDWHVRIWKH3RSXODWLRQRI0HWURSROLWDQ
DQG0LFURSROLWDQ6WDWLVWLFDO$UHDV$SULOWR-XO\ȋ
&%6$(67
 +ULEDU  DW
 86*RYHUQPHQW$FFRXQWDELOLW\2ɝFH *$2 >5HSRUW@Ȋ&RQFHQWUDWHGDQLPDOIHHGLQJRSHUDWLRQV(3$QHHGVPRUHLQIRUPDWLRQ
DQGDFOHDUO\GHȴQHGVWUDWHJ\WRSURWHFWDLUDQGZDWHUTXDOLW\
IURPSROOXWDQWVRIFRQFHUQȋ*$26HSWHPEHUDW
 2XQ$PLUDHWDOȊ(HFWVRIELRVROLGVDQGPDQXUHDSSOLFDWLRQ
RQPLFURELDOZDWHUTXDOLW\LQUXUDODUHDVLQWKH86ȋWater9RO
DWWR7DEOHDWDQGWR
 3HZ(QYLURQPHQW*URXS>)DFWVKHHW@Ȋ$QLPDODJULFXOWXUHDQG
WKH&OHDQ:DWHU$FWȋ'HFHPEHUDWWR
 )RRG :DWHU:DWFKDQDO\VLVRIGDWDLQGRFXPHQWVUHOHDVHG
WKURXJKWKH)UHHGRPRIΖQIRUPDWLRQ$FWRQȴOHDW)RRG :DWHU
:DWFK
 *$2  DWWR1DW]NH'DYHȊ6HWWOHPHQWOLPLWV(3$GLVFORVXUHRI&$)2LQIRUPDWLRQȋProgressive Dairyman$SULO
 ΖRZD'HSDUWPHQWRI1DWXUDO5HVRXUFHVȊDQQXDOUHSRUWIRU
ZRUNSODQDJUHHPHQWEHWZHHQWKHΖRZD'HSDUWPHQWRI1DWXUDO
5HVRXUFHVDQGWKH(QYLURQPHQWDO3URWHFWLRQ$JHQF\5HJLRQȋ
$XJXVWDWWR(OOHU'RQQHOOHȊΖRZDXVHVVDWHOOLWHVWR
XQFRYHUSUHYLRXVO\XQGHWHFWHGDQLPDOFRQȴQHPHQWVȋDes
Moines Register8SGDWHG6HSWHPEHU
 )RRG :DWHU:DWFKFDOFXODWLRQFRPSDULQJKXPDQDQGOLYHVWRFN
ZDVWHSURGXFWLRQEDVHGRQ(3$  DW7DEOHDWDQGRQ
*ROOHKRQ1RHOHWDO86'$Ȋ&RQȴQHGDQLPDOSURGXFWLRQDQG
PDQXUHQXWULHQWVȋ$Ζ%-XQHDW7DEOHDW7KHDYHUDJHKXPDQSURGXFHVSRXQGVRIPDQXUHDQQXDOO\FRPSDUHGWRSRXQGVIRUSRXQGVRIOLYHZHLJKWVZLQH
ZKLFKLVRQHKRJDQLPDOXQLW 2QHDQLPDOXQLWHTXDOVKRJV
IRUVODXJKWHU 7KHPLOOLRQKRJVLQ6DPSVRQ&RXQW\1RUWK
&DUROLQDSURGXFHQHDUO\PLOOLRQWRQVRIPDQXUHZDVWHDQQXDOO\ZKLFKLVWLPHVDVPXFKDVJHQHUDWHGE\WKHFRXQW\ȇV
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KXPDQUHVLGHQWV+RJQXPEHUVDUHIRXQGLQWKH86'$ȇV
&HQVXVRI$JULFXOWXUH+XPDQSRSXODWLRQLVIRXQGLQWKH
86&HQVXV%XUHDXȇV8QLWHG6WDWHV&HQVXV
-DFNVRQ'DYLGDQG*DU\0DU[Ȋ6SLOOVRISLJZDVWHNLOOKXQGUHGV
RIWKRXVDQGVRIȴVKLQΖOOLQRLVȋChicago Tribune$XJXVW
.RWWNH&ROOHHQȊ'15LQYHVWLJDWLQJPDQXUHVSLOOLQ6W&URL[
&RXQW\ȋWisconsin State Farmer.$SULO
+HDWK-RVKXDȊΖ'(0)LVKNLOOLQ/LWWOH)ODWURFN5LYHUFDXVHGE\
PDQXUHȋ Dairy News *UHHQVEXUJΖ1 -XQH
0RUURZ$OLVRQȊ'DLU\ZDVWHȵRRGVKRPHVQHDU<DNLPDȋKing5
news.0DUFK+DUORZ6XVDQȊ%UHHGLQJPRUHSURGXFWLYH
+ROVWHLQVȋHolstein Pulse)DOODW
&KDUOHV'DQȊ0DQXUHKDSSHQVHVSHFLDOO\ZKHQKRJIDUPV
ȵRRGȋNPR1RYHPEHU
9HUEXUJ6WHYHQȊ(3$VD\VVDIHVXSSO\ȆLPPLQHQWȇIRUWKRVHZLWK
WDLQWHGGULQNLQJZDWHUȋWisconsin State Journal$XJXVW
:LQJ6WHYHHWDOȊ(QYLURQPHQWDOLQMXVWLFHLQ1RUWK&DUROLQDȇV
KRJLQGXVWU\ȋEnvironmental Health Perspectives.9RO1R
0DUFKDW+DUXQ605DIDHODQG<HOHQD2JQHYD+LPPHOEHUJHUȊ'LVWULEXWLRQRILQGXVWULDOIDUPVLQWKH8QLWHG6WDWHV
DQGVRFLRHFRQRPLFKHDOWKDQGHQYLURQPHQWDOFKDUDFWHULVWLFVRI
FRXQWLHVȋGeography Journal.9RODWDQG:LOVRQ
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LQGXVWU\ȋEnvironmental Health Perspectives.9RO6XSSO
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1R$SULODWWR
/HQKDUGWDQG2JQHYD+LPPHOEHUJHU  DWDQG
6FKHOO\'DYLGDQG3DXO%6WUHWHVN\Ȋ$QDQDO\VLVRIWKH SDWKRI
OHDVWUHVLVWDQFH DUJXPHQWLQWKUHHHQYLURQPHQWDOMXVWLFHVXFFHVVFDVHVȋSociety & Natural Resources9ROΖVV)HEUXDU\
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6HSWHPEHU
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5HSRUWRQDQWLPLFURELDOVVROGRUGLVWULEXWHGIRUXVHLQIRRG
SURGXFLQJDQLPDOVȋ'HFHPEHUDW3HZ&KDULWDEOH7UXVWV
>)DFWVKHHW@Ȋ$QWLELRWLFVDQGDQLPDODJULFXOWXUH$SULPHUȋ
)HEUXDU\
)'$  DW
9DQ%RHFNHO7KRPDV3HWDOȊ*OREDOWUHQGVLQDQWLPLFURELDOXVH
LQIRRGDQLPDOVȋPNAS9RO1R0D\DW
%UDQVZHOO+HOHQȊ)'$VD\VIRRGOLYHVWRFNFDQQRORQJHUEHIHG
PHGLFDOO\LPSRUWDQWDQWLELRWLFVȋBusiness Insider-DQXDU\
0F(DFKUDQ$QGUHZ'HWDOȊ$QWLELRWLFVEDFWHULDDQGDQWLELRWLF
UHVLVWDQFHJHQHV$HULDOWUDQVSRUWIURPFDWWOHIHHG\DUGVYLD
SDUWLFXODWHPDWWHUȋEnvironmental Health Perspectives. 9RO
1R$SULODWWR
%HUJDPDVFKL%ULDQ$HWDOȊ)HFDOLQGLFDWRUDQGSDWKRJHQLFEDFWHULDDQGWKHLUDQWLELRWLFUHVLVWDQFHLQDOOXYLDOJURXQGZDWHURIDQ
LUULJDWHGDJULFXOWXUDOUHJLRQZLWKGDLULHVȋJournal of Environmental Quality.9RO6HSWHPEHUDWWRDQG
&KHH6DQIRUG-&HWDOȊ2FFXUUHQFHDQGGLYHUVLW\RIWHW-






























UDF\FOLQHUHVLVWDQFHJHQHVLQODJRRQVDQGJURXQGZDWHUXQGHUO\LQJWZRVZLQHSURGXFWLRQIDFLOLWLHVȋApplied and Environmental
Microbiology.9RO1R$SULODWWRDQG
WR
1DGLPSDOOL0D\DHWDOȊ3HUVLVWHQFHRIOLYHVWRFNDVVRFLDWHG
DQWLELRWLFUHVLVWDQW6WDSK\ORFRFFXVDXUHXVDPRQJLQGXVWULDOKRJ
RSHUDWLRQZRUNHUVLQ1RUWK&DUROLQDRYHUGD\VȋOccupational
and Environmental Medicine9RODWDQG
'HQDJDPDJH7KRPDVHWDOȊ5LVNIDFWRUVDVVRFLDWHGZLWKSalmonellaLQOD\LQJKHQIDUPV6\VWHPDWLFUHYLHZRIREVHUYDWLRQDO
VWXGLHVAvian Diseases.9RO1R-XQHDWWR
/RRIW7RUH\HWDOȊ%DFWHULDSKDJHVDQGSLJV7KHHHFWVRILQ
IHHGDQWLELRWLFVRQWKHPLFURELRPHDWGLHUHQWJXWORFDWLRQVȋ
ISME Journal9RODWDQGWR
'L&RVWDQ]R$OIUHGR>)DFWVKHHW@Ȋ)HHGLQJGLVWLOOHUVȇJUDLQVWR
EHHIFDWWOHȋ8QLYHUVLW\RI0LQQHVRWD([WHQVLRQDWWR
:HOOV-(HWDOȊΖPSDFWRIUHGXFLQJWKHOHYHORIZHWGLVWLOOHUV
JUDLQVIHGWRFDWWOHSULRUWRKDUYHVWRQSUHYDOHQFHDQGOHYHOVRI
(VFKHULFKLDFROL2+LQIHFHVDQGRQKLGHVȋ Journal of Food
Protection9RO1RDWDQG-DFRE0(HW
DOȊΖQFOXVLRQRIGULHGRUZHWGLVWLOOHUVȇJUDLQVDWGLHUHQWOHYHOV
LQGLHWVRIIHHGORWFDWWOHDHFWVIHFDOVKHGGLQJRI(VFKHULFKLDFROL
2+ȋApplied and Environmental Microbiology.9RO1R
1RYHPEHUDWWR
86&HQWHUVIRU'LVHDVH&RQWURO &'& Ȋ0XOWLVWDWHRXWEUHDNRI
human Salmonella+HLGHOEHUJLQIHFWLRQVOLQNHGWRJURXQGWXUNH\
ȴQDOXSGDWH ȋ1RYHPEHU
&'&Ȋ5HSRUWVRIE. coli RXWEUHDNLQYHVWLJDWLRQVIURPȋ
$YDLODEOHDWKWWSVZZZFGFJRYHFROLRXWEUHDNVKWPO
$FFHVVHG)HEUXDU\&'&Ȋ5HSRUWVRISalmonellaRXWEUHDNLQYHVWLJDWLRQVIURPȋ$YDLODEOHDWKWWSVZZZFGFJRY
VDOPRQHOODRXWEUHDNVKWPO$FFHVVHG)HEUXDU\
&'&Ȋ0XOWLVWDWHRXWEUHDNRI6KLJDWR[LQSURGXFLQJEscherichia
coliLQIHFWLRQVOLQNHGWRȵRXU ȴQDOXSGDWH ȋ6HSWHPEHU
$YDLODEOHDWKWWSVZZZFGFJRYHFROLRLQGH[
KWPO$FFHVVHG)HEUXDU\
:ROIVRQ/RLVDQG7LP+DUULJDQ0LFKLJDQ6WDWH8QLYHUVLW\>)DFW
VKHHW@Ȋ&RZVVWUHDPVDQGE. coli::KDWHYHU\RQHQHHGVWRNQRZȋ
0LFKLJDQ6WDWH8QLYHUVLW\([WHQVLRQ-DQXDU\DWWR
0LWORHKQHU)0DQG06&DOYRȊ:RUNHUKHDOWKDQGVDIHW\LQ
FRQFHQWUDWHGDQLPDOIHHGLQJRSHUDWLRQVȋJournal of Agricultural
Safety and Health.9RO1R$SULODWWRDQG
9LHJDV6HWDOȊ2FFXSDWLRQDOH[SRVXUHWRSRXOWU\GXVWDQGHIIHFWVRQWKHUHVSLUDWRU\V\VWHPLQZRUNHUVȋJournal of Toxicology
and Environmental Health, Part A9RODWWRDQG
7KX.HQGDOO (G Ȋ8QGHUVWDQGLQJWKHLPSDFWVRIODUJHVFDOH
VZLQHSURGXFWLRQȋ3URFHHGLQJVIURPDQLQWHUGLVFLSOLQDU\VFLHQWLȴFZRUNVKRS-XQH'HV0RLQHVΖRZD$WWR
'RVPDQ-$Ȋ2FFXSDWLRQDODVWKPDLQQHZO\HPSOR\HGZRUNHUV
LQLQWHQVLYHVZLQHFRQȴQHPHQWIDFLOLWLHVȋEuropean Respiratory
Journal. 9RODWWR
%HDYHU5DQG\/DQG:LOOLDP()LHOGȊ6XPPDU\RIGRFXPHQWHG
IDWDOLWLHVLQOLYHVWRFNPDQXUHVWRUDJHDQGKDQGOLQJIDFLOLWLHVȃȋJournal of Agricultural Medicine9RO1R
DWWR
)RRG :DWHU:DWFKDQDO\VLVRI%XUHDXRI/DERU6WDWLVWLFV %/6 
GDWDΖQGXVWULHVDWD*ODQFHȊ$QLPDO3URGXFWLRQ1$Ζ&6ȋ
$YDLODEOHDWKWWSVZZZEOVJRYLDJWJVLDJKWP$FFHVVHG
0DUFKȊ2LODQG*DV([WUDFWLRQ1$Ζ&6ȋ$YDLODEOHDW
KWWSVZZZEOVJRYLDJWJVLDJKWP$FFHVVHG0DUFK
*$2>5HSRUW@Ȋ:RUNSODFHVDIHW\DQGKHDOWK$GGLWLRQDOGDWD
QHHGHGWRDGGUHVVFRQWLQXHGKD]DUGVLQWKHPHDWDQGSRXOWU\
LQGXVWU\ȋ*$2$SULODW
0LWORHKQHUDQG&DOYR  DWWR
&UDLJ7LPȊ'HDWKVRIIDUPZRUNHUVLQFRZPDQXUHSRQGVSXW
RYHUVLJKWRIGDLU\IDUPVLQWRTXHVWLRQȋWashington Post6HSWHPEHU'XWWRQ$XGUH\Ȋ7ZRPHQGURZQHGLQPDQXUH

Food & Water Watch • foodandwaterwatch.org
A126

Case 4:21-cv-00231-SMR-HCA Document 23-3 Filed 11/12/21 Page 127 of 148




























SRQGV$QGWKRXVDQGVRIRWKHUIDUPZRUNHUVKDYHGLHGWRRȋ
Miami Herald8SGDWHG-XO\
&UDLJ  
*$2  DW+LJKOLJKWV
1DWLRQDO&KLFNHQ&RXQFLO>3HWLWLRQ@Ȋ3HWLWLRQWRSHUPLWZDLYHUV
RIWKHPD[LPXPOLQHVSHHGUDWHVIRU\RXQJFKLFNHQVODXJKWHU
HVWDEOLVKPHQWVXQGHUWKH1HZ3RXOWU\ΖQVSHFWLRQ6\VWHPDQG
SalmonellaΖQLWLDWLYH3URJUDPȋ6HSWHPEHUDW$YDLODEOH
DWKWWSVZZZIVLVXVGDJRYZSVZFPFRQQHFWIFIG
IDHEGDGD3HWLWLRQ1DWLRQDO&KLFNHQ
&RXQFLOSGI"02' $-3(5(6$FFHVVHG-DQXDU\
(UZLQ1LFROHȊ7RRIDVWIRUVDIHW\"3RXOWU\LQGXVWU\ZDQWV
WRVSHHGXSWKHVODXJKWHUOLQHȋNational Public Radio.2FWREHU
86'$)RRG6DIHW\DQGΖQVSHFWLRQ6HUYLFH/HWWHUWR
0LFKDHO-%URZQSUHVLGHQWRIWKH1DWLRQDO&KLFNHQ&RXQFLO
-DQXDU\
/RZH3HJJ\Ȋ5HSRUW1HZ26+$UXOHUHYHDOVVODXJKWHUKRXVH
ZRUNHUDPSXWDWLRQVȋIowa Public Radio)HEUXDU\
*DUF«V/HDKȊ:K\ZHKDYHQȇWVHHQLQVLGHDEURLOHUFKLFNHQ
IDFWRU\IDUPLQDGHFDGHȋ Food Safety News-DQXDU\
'ȇ6LOYD-R\FHȊ$GYHUVHLPSDFWRILQGXVWULDODQLPDODJULFXOWXUH
RQWKHKHDOWKDQGZHOIDUHRIIDUPHGDQLPDOVȋ Integrative Zoology.9RODWWR
'ȇ6LOYD  DW
*UDEHU5RELQȊ$GLɝFXOWUHDOLW\WRGLJHVW7KHHHFWVRIDFRUQ
EDVHGGLHWRQWKHGLJHVWLYHV\VWHPRIFDWWOHȋEukaryon9RO
0DUFKDW2ZHQV)1HWDOȊ$FLGRVLVLQFDWWOH$UHYLHZȋ
Journal of Animal Science.9RODWWR
&KDUOHV'DQȊ:K\:KROH)RRGVZDQWVDVORZHUJURZLQJ
FKLFNHQȋNational Public Radio.0DUFK*DUF«V  
'ȇ6LOYD  DW
-DFNVRQ'DYLGDQG*DU\0DU[Ȋ:KLSSHGNLFNHGEHDWHQΖOOLQRLV
ZRUNHUVGHVFULEHDEXVHRIKRJVȋChicago Tribune$XJXVW
/HEZRKO0LFKDHOȊ$FDOOWRDFWLRQ3V\FKRORJLFDOKDUPLQ
VODXJKWHUKRXVHZRUNHUVȋYale Global Health Review-DQXDU\
0F:LOOLDPV-DPHVȊ376'LQWKHVODXJKWHUKRXVHȋTexas
Observer.)HEUXDU\
&DUOVRQ&RG\Ȋ+RZVWDWHDJJDJODZVFRXOGVWRSDQLPDOFUXHOW\
ZKLVWOHEORZHUVȋThe Atlantic0DUFK
7KHVHLQFOXGH$UNDQVDVΖRZD.DQVDV0LVVRXUL0RQWDQD
1RUWK&DUROLQDDQG1RUWK'DNRWD6HH$QLPDO/HJDO'HIHQVH
)XQGȊ7DNLQJDJJDJWRFRXUWȋ$YDLODEOHDWKWWSDOGIRUJFDVHV
FDPSDLJQVIHDWXUHVWDNLQJDJJDJWRFRXUW$FFHVVHG0DUFK
&KDSSHOO%LOOȊ-XGJHRYHUWXUQV8WDKȇVȆDJJDJȇEDQRQ
XQGHUFRYHUȴOPLQJDWIDUPVȋNPR-XO\
2IFRXUVHIDFWRU\IDUPLQJLVQRWHFRQRPLFDOO\HɝFLHQWVLQFH
IDUPVGRQRWEHDUWKHFRVWVRIFOHDQLQJXSWKHLURZQSROOXWLRQ
6HH2VWHUEHUJ'DYLGDQG'DYLG:DOOLQJDȊ$GGUHVVLQJH[WHUQDOLWLHVIURPVZLQHSURGXFWLRQWRUHGXFHSXEOLFKHDOWKDQGHQYLURQPHQWDOLPSDFWVȋAmerican Journal of Public Health.9RO1R
2FWREHUDWDQG
.ROEH(PLO\$ȆȊ:RQȇW\RXEHP\QHLJKERU"/LYLQJZLWKFRQFHQWUDWHGDQLPDOIHHGLQJRSHUDWLRQVȋIowa Law Review9RO1R
DWWR
'XUUHQEHUJHU3DXO(DQG.HQGDOO07KXȊ7KHH[SDQVLRQRIODUJH
VFDOHKRJIDUPLQJLQΖRZD7KHDSSOLFDELOLW\RI*ROGVFKPLGWȇVȴQGLQJVȴIW\\HDUVODWHUȋHuman Organization9RO1R:LQWHU
DW+VX6KL/LQJȊ6FDOHHFRQRPLHVVFDOHH[WHUQDOLWLHV
+RJIDUPLQJDQGWKHFKDQJLQJ$PHULFDQDJULFXOWXUDOODQGVFDSHȋ
Oregon Law Review.9RO1RDW
$QGUHZV'DYLGDQG7LPRWK\-.DXW]DȊΖPSDFWRILQGXVWULDOIDUP
DQLPDOSURGXFWLRQRQUXUDOFRPPXQLWLHVȋ5HSRUWRIWKH3HZ&RPPLVVLRQRQΖQGXVWULDO)DUP$QLPDO3URGXFWLRQDWYWRYL
86'$1DWLRQDO$JULFXOWXUDO6WDWLVWLFV6HUYLFH 1$66 &HQVXVRI$JULFXOWXUH*HRJUDSKLF$UHD6HULHVȃΖRZD$&$
0D\DW7DEOHDW&HQVXVRI$JULFXOWXUH6WDWH
'DWDDW7DEOHDW

The Urgent Case for a Ban on Factory Farms

 )RRG :DWHU:DWFKDQDO\VLVRI86%XUHDXRI(FRQRPLF
$QDO\VLV/RFDO$UHD3HUVRQDOΖQFRPHDQG(PSOR\PHQWGDWDVHW
IRUȴYH\HDULQFUHPHQWVEHWZHHQDQG7DEOHV&$
&$1$FFHVVHG
 'XUUHQEHUJHUDQG7KX  DWDQGWR'RQKDP
.HOOH\-HWDOȊ&RPPXQLW\KHDOWKDQGVRFLRHFRQRPLFLVVXHVVXUURXQGLQJFRQFHQWUDWHGDQLPDOIHHGLQJRSHUDWLRQVȋ Environmental
Health Perspectives.9RO1R)HEUXDU\DW
 /REDR/LQGDDQG&XUWLV:6WRHUDKQȊ7KHFRPPXQLW\HHFWV
RILQGXVWULDOL]HGIDUPLQJ6RFLDOVFLHQFHUHVHDUFKDQGFKDOOHQJHV
WRFRUSRUDWHIDUPLQJODZVȋAgriculture and Human Values9RO
ΖVV-XQHDWWRDQG'XUUHQEHUJHUDQG
7KX  DWWR/\VRQ7KRPDV$DQG5LFN:HOVKȊ$JULFXOWXUDOLQGXVWULDOL]DWLRQDQWLFRUSRUDWHIDUPLQJODZVDQGUXUDO
FRPPXQLW\ZHOIDUHȋEnvironment and Planning A: Economy and
Space9ROΖVV$XJXVWDWWR
 $QGUHZVDQG.DXW]D  DWYWRYL'RQKDP  DW
)ROW]-HUHP\'HWDOȊ'RSXUFKDVLQJSDWWHUQVGLHUEHWZHHQ
ODUJHDQGVPDOOGDLU\IDUPV"(FRQRPHWULFHYLGHQFHIURPWKUHH
:LVFRQVLQFRPPXQLWLHVȋAgricultural and Resource Economics
Review9RO1R$SULODW
 +ULEDU  DW6UXEDV3DXOȊ/LYLQJQHDU&$)2VUHGXFHV
SURSHUW\YDOXH'25UXOHVȋUSA Today Network-Wisconsin.
8SGDWHG1RYHPEHU
 :ULJKW:\QQHHWDO3UHSDUHGIRUWKH*HQHULF(QYLURQPHQWDO
ΖPSDFW6WDWHPHQWRQ$QLPDO$JULFXOWXUHDQGWKH0LQQHVRWD(QYLURQPHQWDO4XDOLW\%RDUGȊ7HFKQLFDOZRUNSDSHURQVRFLDODQG
FRPPXQLW\LPSDFWVȋ-XQHDW([HFXWLYH6XPPDU\/\VRQ
DQG:HOVK  DWDQG
 /REDRDQG6WRHUDKQ  DWWRDQG
 /\VRQDQG:HOVK  DWDQGWR
 86'$Ȋ)DUP6HFWRUΖQFRPH)RUHFDVWȋ$YDLODEOHDWKWWSV
ZZZHUVXVGDJRYWRSLFVIDUPHFRQRP\IDUPVHFWRULQFRPH
ȴQDQFHVIDUPVHFWRULQFRPHIRUHFDVW $FFHVVHG0DUFK
-RKQVRQ5DFKHO-HWDO86'$>5HSRUW@Ȋ6ODXJKWHUDQGSURFHVVLQJRSWLRQVDQGLVVXHVIRUORFDOO\VRXUFHGPHDWȋ/'30
-XQHDW$QGUHZVDQG.DXW]D  DW
 $QGUHZVDQG.DXW]D  DWLYWRY0DF'RQDOG-DPHV0
86'$>$UWLFOH@Ȋ)LQDQFLDOULVNVDQGLQFRPHVLQFRQWUDFWEURLOHU
SURGXFWLRQȋ$XJXVW
 0DF'RQDOG  
 0DF'RQDOG  :HLGD:LOOLDP-&RORUDGR&ROOHJHȊ$VXPPDU\
RIWKHUHJLRQDOHFRQRPLFHHFWVRI&$)2Vȋ-XO\DW
 $QGUHZVDQG.DXW]D  DW
 86'$&HQVXVRI$JULFXOWXUH+LJKOLJKWVȊ+RJDQGSLJIDUPLQJȋ$&+-XQHDW86'$&HQVXVRI$JULFXOWXUH
+LJKOLJKWVȊ3RXOWU\DQGHJJSURGXFWLRQȋ$&+-DQXDU\
DW
 .XKQV$QQHPDULH86'$>$UWLFOH@Ȋ*URZWKLQLQȵDWLRQ
DGMXVWHGIRRGSULFHVYDULHVE\IRRGFDWHJRU\ȋ-XO\
)RRG :DWHU:DWFKDQDO\VLVRI%/6&3Ζ$YHUDJHSULFHGDWD
IRUJURXQGEHHISHUFHQWEHHISHUOE'HFHPEHUWR
'HFHPEHU$YDLODEOHDWKWWSVGDWDEOVJRYWLPHVHULHV
$38"GDWDBWRRO ;*WDEOH$FFHVVHG-DQXDU\
%/6&3Ζ$YHUDJHSULFHGDWDIRUHJJVJUDGH$ODUJHSHUGR]
'HFHPEHUWR'HFHPEHU$YDLODEOHDWKWWSVGDWDEOV
JRYWLPHVHULHV$38$FFHVVHG0DUFK%/6
&3ΖΖQȵDWLRQ&DOFXODWRU$YDLODEOHDWKWWSVGDWDEOVJRYFJLELQ
FSLFDOFSO$FFHVVHG-DQXDU\
 86'$(FRQRPLF5HVHDUFK6HUYLFH (56 Ȋ)RRGGROODUGDWD
WDEOHVbLQSHUGROODUDQGPLOOLRQGROODUXQLWVȋ$YDLODEOHDW
KWWSVZZZHUVXVGDJRYGDWDSURGXFWVIRRGGROODUVHULHV
GRFXPHQWDWLRQDVS[$FFHVVHG-DQXDU\
 )RRG :DWHU:DWFKDQDO\VLVRI86'$(560HDW3ULFH6SUHDGV
>7DEOH@Ȋ+LVWRULFDOPRQWKO\SULFHVSUHDGGDWDIRUEHHISRUN
EURLOHUVȋ)HEUXDU\$YDLODEOHDWKWWSVZZZHUVXVGD
JRYGDWDSURGXFWVPHDWSULFHVSUHDGV$FFHVVHG0DUFK
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)RRG :DWHU:DWFKDQDO\VLVRI%/6&3Ζ$YHUDJHSULFH
GDWDIRUJURXQGEHHISHUFHQWEHHISHUOE'HFHPEHU
WR'HFHPEHU$YDLODEOHDWKWWSVGDWDEOVJRYWLPHVHULHV
$38"GDWDBWRRO ;*WDEOH$FFHVVHG-DQXDU\
%/6&3ΖΖQȵDWLRQ&DOFXODWRU$YDLODEOHDWKWWSVGDWDEOVJRYFJL
ELQFSLFDOFSO$FFHVVHG0DUFK
 86'$*Ζ36$Ȋ$QQXDO5HSRUWȋ0DUFKDW86'$
*Ζ36$  DW
 6WXEEV0HJDQ&RQJUHVVLRQDO5HVHDUFK6HUYLFH &56 >5HSRUW
IRU&RQJUHVV@Ȋ(QYLURQPHQWDO4XDOLW\ΖQFHQWLYHV3URJUDP (4Ζ3 
6WDWXVDQGLVVXHVȋ$XJXVWDW6XPPDU\
 )HG5HJ)HEUXDU\86&i
 
 See)RRG :DWHU:DWFKȊ+DUGWRGLJHVW*UHHQZDVKLQJPDQXUHLQWRUHQHZDEOHHQHUJ\ȋ1RYHPEHU)RRG :DWHU
:DWFKDQDO\VLVRI(4Ζ3SD\PHQWVXVLQJGDWDUHFHLYHGIURPWKH
(QYLURQPHQWDO:RUNLQJ*URXS
 )RRG :DWHU:DWFKDQDO\VLVRI(4Ζ3SD\PHQWVXVLQJGDWD
UHFHLYHGIURPWKH(QYLURQPHQWDO:RUNLQJ*URXS
 )RRG :DWHU:DWFKDQDO\VLVRI&RQJUHVVLRQDO5HVHDUFK6HUYLFH
>5HSRUW@Ȋ(QYLURQPHQWDO4XDOLW\ΖQFHQWLYHV3URJUDP (4Ζ3 
6WDWXVDQGΖVVXHVȋ50D\DW7DEOHDW
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 /OR\GȇV(PHUJLQJ5LVN5HSRUWȂȊ)RRG6\VWHP6KRFN7KH
ΖQVXUDQFHΖPSDFWVRI$FXWH'LVUXSWLRQWRWKH*OREDO)RRG6XSSO\ȋ
 86'$1$66>1HZVUHOHDVH@Ȋ&RUQ\LHOGDQGVR\EHDQSURGXFWLRQXSLQ86'$UHSRUWVZLQWHUZKHDWVHHGLQJVDQGJUDLQ
VWRFNVDOVRUHSRUWHGȋ-DQXDU\
 )ROH\-RQDWKDQȊΖWȇVWLPHWRUHWKLQN$PHULFDȇVFRUQV\VWHPȋ
6FLHQWLȴF$PHULFDQ0DUFK
 86'$2ɝFHRI&RPPXQLFDWLRQV>)DFWVKHHW@Ȋ86'$&RH[LVWHQFH)DFW6KHHWV6R\EHDQVȋ)HEUXDU\
 3UDGKDQHWDO  DWDQGWR
 +XQW(OOHȊ0HDWRQRPLFVDXWKRUVD\VJRYHUQPHQWZRUNLQJZLWK
PHDWDQGGDLU\LQGXVWU\WRERRVWFRQVXPSWLRQȋThe Guardian
8. 0D\
 5HXEROG7RGGȊ*OREDOPHDWFRQVXPSWLRQZLOOVRDUE\%XW
ZKDWPHDWLVHDWHQPDNHVDELJGLHUHQFHLQWKHLPSDFWȋ3XEOLF
5DGLRΖQWHUQDWLRQDO'HFHPEHU
 .LUVFKHQPDQQ)UHGHULFN/HWDOȊ:K\:RUU\$ERXWWKH$JULFXOWXUHRIWKH0LGGOH"ȋ  b/HRSROG&HQWHU3XEVDQG3DSHUV
$YDLODEOHDWKWWSVOLEGULDVWDWHHGXOHRSROGBSXEVSDSHUV
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More Food & Water Watch Research on Factory Farms
Factory Farm Nation
Over the last two decades, small- and medium-scale farms raising livestock have given
ZD\WRIDFWRU\IDUPVWKDWFRQȴQHWKRXVDQGVRIFRZVKRJVDQGFKLFNHQVLQWLJKWO\SDFNHG
IDFLOLWLHV)DFWRU\IDUPLQJSUDFWLFHVKDYHVSUHDGDWWKHEHKHVWRIWKHODUJHVWPHDWSDFNHUVSRUN
SURFHVVRUVSRXOWU\FRPSDQLHVDQGGDLU\SURFHVVRUV7KHODUJHVWRIWKHVHDJULEXVLQHVVHVDUH
SUDFWLFDOO\PRQRSROLHVFRQWUROOLQJZKDWFRQVXPHUVJHWWRHDWZKDWWKH\SD\IRUJURFHULHVDQG
ZKDWSULFHVIDUPHUVUHFHLYHIRUWKHLUOLYHVWRFN7KHVHLQWHQVLYHPHWKRGVFRPHZLWKDKRVWRI
HQYLURQPHQWDODQGSXEOLFKHDOWKLPSDFWVWKDWDUHERUQHE\FRQVXPHUVDQGFRPPXQLWLHV

Hard to Digest: Greenwashing Manure Into Renewable Energy
Most food animals in the United States are grown on highly concentrated factory farms, and the
YDVWDPRXQWVRIZDVWHWKRVHDQLPDOVSURGXFHSRVHVDKXJHHQYLURQPHQWDODQGSXEOLFKHDOWK
SUREOHP+LVWRULFDOO\IDUPHUVXVHGDQLPDOPDQXUHDVIHUWLOL]HUEXWIDFWRU\IDUPVSURGXFHIDU
PRUHPDQXUHWKDQFDQEHXVHGUHVSRQVLEO\RQORFDOȴHOGV0DQXUHGLJHVWHUVKDYHEHHQRHUHG
XSE\DJULEXVLQHVVDQGSROLF\PDNHUVDVDZD\WRWXUQIDFWRU\IDUPPDQXUHLQWRȊUHQHZDEOHȋ
HQHUJ\ΖQUHDOLW\GLJHVWHUVKDYHQHJOLJLEOHLPSDFWVRQWKHGHHSHQYLURQPHQWDOSUREOHPVFDXVHG
E\IDFWRU\IDUPVDQGLIDQ\WKLQJVHUYHWRIXUWKHUHQWUHQFKWKLVGLVDVWURXVPHWKRGRIIRRG
SURGXFWLRQ

Antibiotic Resistance 101
7KHGHYHORSPHQWRIDQWLELRWLFUHVLVWDQFHLVKDVWHQHGE\WKHXVHRIORZGRVHVRIDQWLELRWLFV
DWLQGXVWULDOIDUPV7KHGUXJVDUHXVHGURXWLQHO\QRWWRWUHDWVLFNDQLPDOVEXWIRUGLVHDVH
SUHYHQWLRQDSUDFWLFHNQRZQDVQRQWKHUDSHXWLFXVH$QWLELRWLFUHVLVWDQWEDFWHULDFDQVSUHDG
from farm animals to humans via food, via animal-to-human transfer on farms and in rural
areas, and through contaminated waste entering the environment.

The Economic Cost of Food Monopolies
7KHDJULFXOWXUHDQGIRRGVHFWRULVXQXVXDOO\FRQFHQWUDWHGZLWKMXVWDIHZFRPSDQLHV
dominating the market in each link of the food chain. In most sectors of the U.S. economy, the
IRXUODUJHVWȴUPVFRQWUROEHWZHHQDQGSHUFHQWRIWKHPDUNHWDQGPDQ\HFRQRPLVWV
PDLQWDLQWKDWKLJKHUOHYHOVRIFRQFHQWUDWLRQFDQVWDUWWRHURGHFRPSHWLWLYHQHVV7KLVUHSRUW
H[DPLQHVȴYHFDVHVWXGLHVRIDJULEXVLQHVVFRQFHQWUDWLRQΖRZDȇVKRJLQGXVWU\WKHPLON
SURFHVVLQJDQGGDLU\IDUPLQJLQXSVWDWH1HZ<RUNSRXOWU\SURGXFWLRQRQ0DU\ODQGȇV(DVWHUQ
6KRUHRUJDQLFVR\EHDQIDUPLQJDQGVR\PLONSURGXFWLRQDQGWKH&DOLIRUQLDSURFHVVHGIUXLW
DQGYHJHWDEOHLQGXVWU\
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
ANIMAL LEGAL DEFENSE FUND,
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC.,
BAILING OUT BENJI, FOOD & WATER
WATCH, and IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT,
No. 21-cv-00231-RP-HCA

Plaintiffs,
vs.

BRIEF IN SUPPORT OF MOTION TO
DISMISS OF DEFENDANTS

KIMBERLEY K. REYNOLDS, in her official
capacity as Governor of Iowa, TOM
MILLER, in his official capacity as Attorney
General of Iowa, VANESSA STRAZDAS, in
her official capacity as Cass County Attorney,
CHUCK SINNARD, in his official capacity
as Dallas County Attorney, and JOHN GISH,
in his official capacity as Washington County
Attorney,
Defendants.

Defendants Kimberley Reynolds, Tom Miller, Vanessa Strazdas, Chuck Sinnard, and John
Gish (hereafter collectively referred to as “Defendants”), pursuant to Federal Rule of Civil
Procedure 12(b)(1) and (6) and Local Rule 7, hereby submit the following brief in support of their
Motion to Dismiss:
TABLE OF CONTENTS
I.

INTRODUCTION..............................................................................................................3

II.

LEGAL STANDARD ........................................................................................................4

III.
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a prohibition on placing an unattended recording device on an employer’s premises and
recording images or data to be content-neutral because it prohibited all unauthorized recordings).
Accordingly, Iowa’s Trespass Surveillance statute is content-neutral.
2. Iowa’s Trespass Surveillance Statute Satisfies Intermediate Scrutiny as it is a
Reasonable Time, Place and Manner Regulation.
A content-neutral regulation that has an incidental impact on speech is subject to
intermediate scrutiny. See Peterson v. City of Florence, 727 F.3d 839, 843 (8th Cir. 2013)
(citing Turner Broad. Sys. v. F.C.C., 512 U.S. 622, 642 (1994)). The Eighth Circuit has held that
to survive intermediate scrutiny, a content-neutral time, place, or manner regulation must be
narrowly tailored to serve a substantial governmental interest and leaves open
ample alternative channels for communicating the speech. Ward, 491 U.S. at 791,
109 S.Ct. 2746. An ordinance is narrowly tailored if it “‘promotes a substantial
interest that would be achieved less effectively absent the regulation’ and the
means chosen does not ‘burden substantially more speech than is necessary to
further’ the city’s content-neutral interest.” Excalibur Grp., Inc. v. City of
Minneapolis, 116 F.3d 1216, 1221 (8th Cir.1997) (quoting Ward, 491 U.S. at 799,
109 S.Ct. 2746).
Peterson, 727 F.3d at 843.
a. Iowa’s Trespass Surveillance Statute Advances Substantial
Governmental Interests.
The protection of both private and public property and the right to privacy from invasion
through trespass and subsequent recording are substantial governmental interests. The protection
of property from interference, even by those who seek to engage in speech protected by the First
Amendment, has been deemed a substantial governmental interest. See Schenck v. Pro-Choice
Network of Western New York, 519 U.S. 357, 374-77 (1997) (Court held that protecting property
rights, among other governmental interests, near an abortion clinic from protestors was a
significant enough governmental interest to justify an appropriately tailored injunction); Stein,
466 F.Supp.3d at 577 (recognizing that protecting property rights is a significant governmental
27
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interest) (citing McCullen, 573 U.S. at 486-87); see also Phelps-Roper v. City of Manchester,
697 F.3d 678, 691-93 (8th Cir. 2012) (Court, noting the Supreme Court’s expansion of the right
to privacy as a substantial governmental interest, held the right to privacy of funeral attendees
was a substantial governmental interest). Related to property rights is the protection of propriety
information or trade secrets, which is also a substantial governmental interest. See Wasden, 878
F.3d at 1200-01 (the Ninth Circuit, applying a “more searching” application of rational basis
review, held the concern about theft of trade secrets or propriety information was a legitimate
governmental interest).
Here, the aforementioned interests are certainly substantial in light of the underlying
requirement that a trespass must have occurred, and the prevention of trespass alone is a
substantial governmental interest. There have been several instances in the past two years that
involve the trespass and subsequent recording of activity within a business that demonstrate the
concern for the aforementioned interests is very real. 8,9
b. Iowa’s Trespass Surveillance Statute is Narrowly Tailored to the
Significant Governmental Interests.
Iowa’s Trespass Surveillance statute is narrowly tailored to the significant interests it
aims to protect and leaves open ample alternative channels for communication. It is focused

In 2019, individuals trespassed onto an Iowa State Senator’s farm, broke into a hog
confinement building, and recorded animals and conditions therein. Animal Rights Group
Claims Animal Neglect at Farm of Iowa Senator Who Backed Ag Gag Law (Jan. 24, 2020),
available at https://www.desmoinesregister.com/story/money/agriculture/2020/01/24/animalrights-group-claims-neglect-pigs-iowa-farm-ag-gag-supporter/4545787002/.
9
Individuals associated with the same group involved in the 2019 trespass, again trespassed onto
a farm, broke into a hog confinement building, and recorded animals and conditions therein
multiple times in May 2020. Activists Arrested After Chaining Themselves Outside Iowa
Facility Where Pigs Euthanized (June 1, 2020), available at
https://www.desmoinesregister.com/story/money/agriculture/2020/06/01/activists-protesting-pigeuthanasia-arrested-charged/5308820002/.
8

28
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only on those situations where a person has committed a trespass and is attempting to use or
place a camera or electronic surveillance device. To be narrowly tailored, the law “‘need not be
the least restrictive or least intrusive means of’ serving the government’s interests.” McCullen,
573 U.S. at 486 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 798 (1989)). But, the
government still “may not regulate expression in such a manner that a substantial portion of the
burden on speech does not serve to advance its goals.” Id. (quoting Ward, 491 U.S. at 799).
The scope of a First Amendment speech right is informed by the nature of the location in
which it is exercised. See Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 44
(1983). On private property, any First Amendment speech rights are at their most attenuated.
Thompson, 643 N.E.2d at 1163 (citing Lloyd Corp., 407 U.S. at 567). The government’s ability
to restrict speech is most circumscribed in a traditional public forum. Perry, 460 U.S. at 45. The
government may create a designated public forum, or “a nonpublic forum the government
intentionally opens to expressive activity for a limited purpose such as use by certain groups or
use for discussion of certain subjects.” Bowman v. White, 444 F.3d 967, 975 (8th Cir. 2006). “A
designated public forum can be classified as either ‘of a limited or unlimited character.’” Id. at
976 (quoting Van Bergen v. Minnesota, 59 F.3d 1541, 1553 n.8 (8th Cir. 1995)). A regulation
that imposes a reasonable time, place and manner restriction—the highest level of scrutiny for a
content neutral regulation—in a traditional public forum would also satisfy the requisite level of
scrutiny for more limited public or nonpublic forums.
Plaintiffs’ reliance on the existence of other statutes to argue the Trespass Surveillance
statute is not narrowly tailored ignores that the other statutes may not protect the same interests.
Iowa Code section 709.21 is only limited to those circumstances where a person is recording
someone who is nude or partially nude; privacy rights extend beyond those instances where a

29
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person is in some state of undress. Nor does Iowa’s “peeping tom” trespass law protect all the
same interests as Iowa’s Trespass Surveillance statute. Iowa Code section 716.7(2)(a)(7) defines
trespass as only those instances where the person is standing on the real property of the victim
and recording them (or placing a recording device to view them) through the dwelling window or
other aperture. The statute arguably does not apply where the nefarious photographer trespasses
onto a third-party’s property to conduct said recording.
Plaintiffs argue Iowa’s Trespass Surveillance statute is not narrowly tailored because it is
over-inclusive, ensnaring: those who trespass on public or private property where there is no
expectation of privacy; reporters who access railroad tracks or public utilities to document an
accident; people who use phones to take videos of their discriminatory denial of access to a
business; whistleblowers who use a camera to gather proof of unsafe conditions or managers’
derogatory comments; and rail hobbyists who take photos of rail crossings while standing on the
railroad’s property. Complaint ¶¶ 19-20, 90-93.
The statute is not over-inclusive for the same reasons it is not overbroad. See supra
Section III.G., pp. 33-36. For many of the Plaintiffs’ examples, the individuals have already
engaged in a trespass, which is not conduct protected by the First Amendment; content neutral
proscriptions on activity subsequent to the trespass does not render an otherwise constitutional
statute unconstitutional because the activity involves speech. For reporters, railroad hobbyists or
business customers who seek to record conduct on private property, their presence on railroad
tracks or public utilities without consent or continued presence at the business after being asked
to leave is a trespass under section 716.7(2)(a), and regardless of the person’s desire for
information or photographs, the First Amendment does not protect such conduct on private
property. See Lloyd Corp., 407 U.S. at 568. For these aforementioned examples, the Trespass

30
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Surveillance statute is essentially only enhancing the penalty for conduct that is already
prohibited by law—using a camera on a railroad or public utility property without consent or at a
business’ property after being asked to leave but remaining thereon (trespass). Under Plaintiffs’
theory, prohibiting the recording or protesting of a funeral while committing a trespass at a
cemetery would violate the First Amendment, but, under the Phelps-Roper line of cases, creating
a buffer zone at the cemetery to keep the protesters or recording devices a sufficient distance
from the funeral would pass muster. See Phelps-Roper, 867 F.3d at 891-97; Phelps-Roper, 697
F.3d at 689-95. Such a result is incongruous.
Plaintiffs are mistaken that whistleblowers would be subject to the Trespass Surveillance
statute because merely using a camera or electronic surveillance device an employee brought
onto an employer’s property does not qualify as a trespass for purposes of Iowa’s general
trespass law.10 Plaintiffs have not provided any examples of whistleblowers who record conduct
without permission of their employer being prosecuted for criminal trespass.
Iowa’s general trespass law requires the individual to “wrongfully” use an inanimate
object without permission of the property owner, and it is not clear using a camera would be
“wrongful” for purposes of the statute in the absence of a direct and specific notice of the
prohibition from the employer directly to the employee. See Iowa Code § 716.7(2)(a)(4).
Criminal laws are narrowly interpreted, and it is not clear even if the employer had a “no
photography” sign posted that the employee would have received sufficient notice to establish
the requisite intent to for their use to be “wrongful”. See State v. Ahitow, 544 N.W.2d 270, 273-

10

However, a whistleblower who enters into an area they lack authorization or the legal right to
be or leaves a recording device to record images outside the presence of the whistleblower may
run afoul of Iowa’s general criminal trespass statute or one-party consent statute. See Iowa Code
§§ 716.7(2)(a)(4) and 808B.2(c).
31
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74 (Iowa 1996) (a narrow interpretation of a criminal statute was “dictated by the rule of
statutory interpretation that criminal statutes must be narrowly construed.”). Otherwise,
whistleblowers would always be engaging in trespass in Iowa if they used a camera to capture
purported illegal or unethical activity, regardless of Iowa’s Trespass Surveillance statute. Such
an interpretation would also turn every movie theater attendee who uses their cell phone after the
near-ubiquitous phone prohibition notice most theaters provide at the beginning of a movie into a
criminal trespasser. In any event, as previously mentioned, even assuming Plaintiffs’
interpretation is correct, the Trespass Surveillance statute would essentially only be enhancing
the penalty for conduct that is already prohibited by law—using a camera on a business’ property
without consent (trespass).
Finally, with respect to Plaintiffs’ assertion that the statute is not narrowly tailored
because it applies to Plaintiff ICCI when it is engaging in nonviolent, civil disobedience
(trespass) on public property where there is no expectation of privacy, even in a traditional public
forum, the First Amendment is not unbridled in its protections. The First Amendment cannot be
utilized as a justification for trespass, even on public property. See Adderley, 385 U.S. at 47-48.
Moreover, depending upon the type of public forum, restrictions on recording have been upheld
as reasonable time, place and manner restrictions. See Kushner v. Buhta, 2018 WL 1866033, at
9-11 (D. Minn. April 18, 2018) (not reported) (holding that a university’s prohibition on
unauthorized recordings of a lecture was a reasonable time, place and manner restriction in a
limited public forum). Senator Grassley’s Office is likely a nonpublic forum and not a
traditional public forum (e.g. streets, sidewalks, parks), and prohibiting recording at the Office
would be a reasonable time, place or manner restriction. See Helms v. Zubaty, 495 F.3d 252,

32
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256-58 (6th Cir. 2007) (holding that a public official’s office was a nonpublic forum, and
protestor was not entitled to “sit in” and protest in the office).
Iowa’s Trespass Surveillance statute leaves open ample alternative channels for
communicating the speech. The statute does not prohibit the recording or placement of a
recording device in the absence of an underlying trespass. The statute does not prohibit the
publication of anything that is recorded. The statute does not prohibit ICCI members, who are
not committing a trespass, from recording their fellow members’ trespasses on public or private
property and any subsequent activity or conduct by law enforcement or others.
Iowa’s Trespass Surveillance statute is a reasonable time, place and manner restriction
and satisfies intermediate scrutiny. Accordingly, Plaintiffs’ as applied constitutional challenge in
Count I of the Complaint should be dismissed.
G.

PLAINTIFFS FAIL TO STATE A CLAIM THAT IOWA’S TRESPASS
SURVEILLANCE STATUTE IS OVERBROAD IN VIOLATION OF THE
FIRST AMENDMENT.

Iowa’s Trespass Surveillance statute is not overbroad in violation of the First Amendment
because it does not burden substantially more speech than the First Amendment permits. The
United States Supreme Court has held that a statute is facially overbroad
if it prohibits a substantial amount of protected speech. The doctrine seeks to
strike a balance between competing social costs. On the one hand, the threat of
enforcement of an overbroad law deters people from engaging in constitutionally
protected speech, inhibiting the free exchange of ideas. On the other hand,
invalidating a law that in some of its applications is perfectly constitutional—
particularly a law directed at conduct so antisocial that it has been made
criminal—has obvious harmful effects. In order to maintain an appropriate
balance, we have vigorously enforced the requirement that a statute’s overbreadth
be substantial, not only in an absolute sense, but also relative to the statute’s
plainly legitimate sweep. Invalidation for overbreadth is strong medicine that is
not to be casually employed.
U.S. v. Williams, 553 U.S. 285, 292-93 (2008) (internal citations and quotation marks). The
overbreadth doctrine should only be used as a “last resort.” New York v. Ferber, 458 U.S. 747,
33
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769 (1982)) (quoting Broadrick v. Oklahoma, 413 U.S. 601, 613 (1973)). Plaintiffs also bear the
burden of demonstrating substantial overbreadth exists. New York State Club Assn., Inc. v. City
of New York, 487 U.S. 1, 14 (1988).
1. Iowa’s Trespass Surveillance Statute does not Prohibit Protected Speech
Necessitating First Amendment Protection.
As previously discussed in this Brief, the use or placement of a camera or electronic
surveillance device while committing the trespass is not speech protected by the First
Amendment. Therefore, Plaintiffs cannot rely upon said conduct as an example of “protected
speech” to support their overbreadth argument. See Johnson v. Quattlebaum, 664 Fed.Appx.
290, 293 (4th Cir. 2016) (unpublished decision) (court held South Carolina’s public disorderly
conduct statute prohibiting the use of certain obscene or profane language reached only speech
unprotected by the First Amendment, and was therefore not unconstitutionally overbroad); U.S.
v. Simpson, 741 F.3d 539, 551 (5th Cir. 2014) (court held statute prohibiting aiding and abetting
the transmission of spam, with an intent to deceive or mislead, only reached speech unprotected
by the First Amendment because it only applies to intentionally misleading commercial speech,
and was therefore not unconstitutionally overbroad).
2. Even if the Trespass-Surveillance Statute Criminalizes Some Protected,
Expressive Conduct, the Statute does not Proscribe a Substantial Amount of
Protected Speech in Relation to its Plainly Legitimate Sweep.
Plaintiffs argue Iowa’s Trespass Surveillance statute suppresses “a substantial amount of
protected speech compared to any legitimate sweep.” Complaint ¶ 105. Plaintiffs identify
reporters, railroad hobbyists, business customers recording misconduct, whistleblowers, and
activists engaging in nonviolent civil disobedience, all of whom are recording activity or their
conduct while committing a trespass, as examples of alleged speech criminalized by the statute
as support for their overbreadth claim. Id. at ¶¶ 19-20, 90-93.
34
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Instead of proscribing a substantial amount of protected speech as Plaintiffs allege,
Iowa’s Trespass Surveillance statute proscribes a substantial amount of conduct that is not
protected by the First Amendment, including the use or placement of a camera while committing
a criminal trespass at: residential dwellings; private businesses; hospitals and other medical
facilities, including abortion clinics; agricultural facilities; military installations; and
governmental offices. While this is not an exhaustive list, it is sufficiently broad enough to
demonstrate the potential overbreadth, if any, of Iowa’s Trespass Surveillance statute would be
insufficient to invalidate the statute. See United States v. Brune, 767 F.3d 1009, 1018 (10th Circ.
2014) (“Thus, even where a fair amount of constitutional speech is implicated, we will not
invalidate the statute unless significant imbalance exists”); see also Project Veritas Action Fund,
982 F.3d at 841 (Court rejected Project Veritas’ overbreadth claim because, although plaintiff
identified ten examples of applications of Section 99 that it argues are unconstitutional, it failed
to show that the unconstitutional applications are “substantial” relative to the extensive range of
applications it does not even challenge).
Moreover, an undercover investigator or protester who used or placed a camera to record
while trespassing who was being prosecuted under the Trespass Surveillance statute could
always bring an as-applied challenge to the existence of the requisite underlying trespass; this is
a critical element that requires proof, beyond a reasonable doubt, and to be determined on a caseby-case basis. See Golb v. Attorney General of the State of New York, 870 F.3d 89, 102 (2nd Cir.
2017) (rejecting overbreadth challenge to criminal impersonation statute because the statute had
a substantial legitimate sweep, and any alleged overbreadth could be raised in an as-applied
challenge); see also Wasden, 878 F.3d at 1202 (rejecting a claim that Idaho’s Ag Trespass statute
would apply to any undercover investigator who used false statements to obtain a job, noting the

35
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statute requires and intent to harm, and not every investigator intends to harm the employer,
which is a “criminal element that requires proof.”). Accordingly, Plaintiffs’ overbreadth claim in
Count II of the Complaint should be dismissed.
IV.

CONCLUSION
Because Plaintiffs have failed to demonstrate the Trespass Surveillance statute invades

their legally protected interests or the alleged harm Plaintiffs will suffer is both “qualitatively and
temporally concrete, as well as distinct and palpable, as opposed to merely abstract,” they lack
standing. Plaints as applied claims are also not ripe for review. Furthermore, assuming
arguendo that Plaintiffs have standing and their claims are ripe, Plaintiffs have failed to state a
claim upon which relief may be granted. The Trespass Surveillance statute regulates conduct,
not speech. But even if the statute regulates speech, the statute is not facially unconstitutional
under the First Amendment, and it is not unconstitutional as applied to Plaintiffs. Iowa’s
Trespass Surveillance statute is narrowly tailored to a compelling governmental interest. Finally,
the statute is not overbroad under the First Amendment. For these reasons, Defendants
respectfully request that Plaintiffs’ Complaint be dismissed in its entirety.

Respectfully submitted,
THOMAS J. MILLER
Attorney General of Iowa
/s/ Jeffrey S. Thompson__________
JEFFREY S. THOMPSON
Solicitor General
jeffrey.thompson@ag.iowa.gov
/s/ Jacob J. Larson______________
JACOB J. LARSON
Assistant Attorney General
jacob.larson@ag.iowa.gov
36
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
ANIMAL LEGAL DEFENSE FUND, IOWA
CITIZENS FOR COMMUNITY
IMPROVEMENT, BAILING OUT BENJI,
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC., and
CENTER FOR FOOD SAFETY
No. 17-CV-00362-JEG-HCA

Plaintiffs,
vs.
KIMBERLEY K. REYNOLDS, in her
official capacity as Governor of Iowa, TOM
MILLER, in his official capacity as
Attorney General of Iowa, and BRUCE E.
SWANSON, in his official capacity as
Montgomery County, Iowa County
Attorney,

DEFENDANTS’ COMBINED BRIEF IN
SUPPORT OF RESISTANCE TO
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT AND CROSSMOTION FOR SUMMARY JUDGMENT

Defendants.

Defendants Kimberley Reynolds, Tom Miller, and Bruce Swanson (hereafter collectively
referred to as “Defendants”), pursuant to Federal Rule of Civil Procedure 56(a) and Local Rule
56(a) and (b), hereby submit the following Combined Brief in Support of Resistance to
Plaintiffs’ Motion for Summary Judgment and Cross-Motion for Summary Judgment:
TABLE OF CONTENTS
Pages
I.

INTRODUCTION ..................................................................................................................3

II. STATEMENT OF FACTS ....................................................................................................3
III. PROCEDURAL HISTORY AND LEGAL STANDARD ..................................................4
IV. ARGUMENT ..........................................................................................................................5
A. LYING TO GAIN ACCESS TO OR EMPLOYMENT, WITH AN INTENT
TO COMMIT AN UNAUTHORIZED ACT, AT AN AGRICULTURAL
PRODUCTION FACILITY ARE NOT PROTECTED SPEECH UNDER
THE FIRST AMENDMENT ...........................................................................................6
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prohibitions of various expressive activities. Phelps, 63 F. Supp. 3d at 955-56. The Court found
that the flag-misuse statute lacked any legitimate application and that to violate it, the individual
must “have the intent to engage in expressive conduct.” Id. at 956.
Unlike the statutes in Phelps, the Ag-Fraud statute does not include any explicit
prohibitions of various expressive activities. Iowa Code § 717A.3A. Plaintiffs also provide no
information demonstrating that the Ag-Fraud statute criminalizes a sufficient amount of
expressive conduct relative to non-expressive conduct. In fact, Plaintiffs fail to address this
crucial aspect of the overbreadth analysis. See Plaintiffs’ MSJ (Dkt. #53), at 34-36. They also
assert speech is chilled without meaningfully considering the actual impact of the Ag-Fraud
statute. Even in the absence of the statute, the activities Plaintiffs want to engage in are still
illegal under Iowa’s trespass laws. See Iowa Code § 716.7.
By deterring trespassing and protecting bio-security at agricultural production facilities,
the Ag-Fraud statute has a host of legitimate applications. A mere handful of animal rights
organizations claiming that their speech has been chilled simply does not establish that a
sufficient amount of expressive conduct relative to non-expressive has been criminalized.
Furthermore, Plaintiffs only speculate that the Ag-Fraud statute inhibits parties not before the
Court from exercising their First Amendment rights. In the overbreadth section of Plaintiffs’
MSJ, they conjure up numerous hypothetical scenarios but fail to provide examples of these
scenarios actually occurring or to even address the likelihood of any of them occurring. See
Plaintiffs’ MSJ (Dkt. #53), at 35-36.
Nor does the analysis end here. Even if the Ag-Fraud statute criminalized a substantial
amount of expressive, protected conduct in relation to its legitimate applications, the Court must
consider if it is “readily susceptible” to a limiting construction rendering the statute
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
ANIMAL LEGAL DEFENSE FUND, IOWA
CITIZENS FOR COMMUNITY
IMPROVEMENT, BAILING OUT BENJI,
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC., and
CENTER FOR FOOD SAFETY
Plaintiffs,

No. 4:17-CV-00362-JEG-HCA

vs.
KIMBERLEY K. REYNOLDS, in her
official capacity as Governor of Iowa, TOM
MILLER, in his official capacity as
Attorney General of Iowa, and BRUCE E.
SWANSON, in his official capacity as
Montgomery County, Iowa County
Attorney,

DEFENDANTS’ REPLY BRIEF IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Defendants.

Defendants Kimberley Reynolds, Tom Miller, and Bruce Swanson (hereafter collectively
referred to as “Defendants”), pursuant to Federal Rule of Civil Procedure 56(a) and Local Rule
56(d), hereby submit the following Reply Brief in Support of Motion for Summary Judgment:
Plaintiffs’ Brief in Support of Plaintiffs’ Combined Motion for Summary Judgment and
Resistance to Defendants’ Cross-Motion for Summary Judgment (“Resistance”) asserts a number
of arguments to further support their Motion for Summary Judgment and oppose Defendants’
Cross-Motion for Summary Judgment. Plaintiffs’ arguments are without merit and should be
rejected.
I.

The First Amendment does not Protect the Conduct Prohibited by Iowa’s Ag-Fraud
Statute.
1.

Iowa’s Ag-Fraud Statute Regulates Conduct Facilitated by False Speech, not Pure
Speech Itself.
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Plaintiffs’ argue that the Ag-Fraud statute “does not in fact promote a private owner’s
ability to control her property” and limits “pure speech.” See Plaintiffs’ Resistance (Dkt. #69), pp.
6, 8.

These arguments are erroneous and ignore other examples of constitutionally valid

restrictions on the use of false pretenses. Defeating a landowner’s right to control access to his or
her property through deceit certainly hinders that landowner’s ability to control access to their
property. For example, a hunter who uses false pretenses to obtain admittance to farm property to
hunt limit’s that landowner’s ability to control access by obtaining access where it otherwise would
have been withheld, even where the hunter does not harvest any deer.
Moreover, similar to Iowa’s prohibition on “fraudulent practice[s]”, wherein the State is
punishing conduct—theft—facilitated by lies, the Ag-Fraud statute prohibits more than “pure
speech”; it prohibits conduct—trespass—facilitated by lies. See Iowa Code § 714.8. In both
instances, the State is not seeking to punish speech, but rather the conduct of obtaining someone
else’s property or access to their property facilitated by false speech. Plaintiffs’ Resistance ignores
this argument, raised in Defendants’ Motion for Summary Judgment (“MSJ”) (Dkt. # 63), pp. 1415.
Instead, Plaintiffs rely on two easily distinguishable Eighth Circuit cases to support their
argument that a prohibition on lies to obtain access to private property is a limitation on pure
speech, subject to First Amendment protection. See Plaintiffs’ Resistance (Dkt. #69), p. 8 (citing
281 Care Committee v. Arneson, 638 F.3d 621, 636 (8th Cir. 2010) (281 Care Comm. I) and 281
Care Committee v. Arneson, 766 F.3d 774, 782-84 (8th Cir. 2014) (281 Care Comm. II). In 281
Care Comm. I and II, the challenged statute prohibited false political speech on ballot measures;
the cases did not involve a prohibition on conduct facilitated by false speech. In 281 Care Comm.
I, the court held only that knowingly false campaign speech is not categorically exempt from First
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In The United States District Court
For The Southern District of Iowa
ANIMAL LEGAL DEFENSE FUND;
PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC.;
BAILING OUT BENJI; FOOD & WATER
WATCH; and IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT
Plaintiffs,
Case No.: 4:21-cv-00231

v.
KIM REYNOLDS, in her official capacity as
Governor of Iowa, TOM MILLER, in his official
capacity as Attorney General of Iowa, VANESSA
STRAZDAS, in her official capacity as Cass
County Attorney, CHUCK SINNARD, in his
official capacity as Dallas County Attorney, and
JOHN GISH, in his official capacity as
Washington County Attorney

DECLARATION OF DAVID
S. MURASKIN

Defendants.
I, David S. Muraskin, hereby declare as follows:
1.

The matters set forth in this declaration are based on my personal knowledge and

experience. If called to testify as to these matters, I could and would competently testify to what
is set out in this declaration.
2.

I am an attorney is this matter and was also an attorney in the challenges to Iowa’s

first and second “Ag-Gag” laws. As a result, I am familiar with the dockets in these matters. I also
was involved in preparing the declarations in support of Plaintiffs’ motion for summary judgment
and the appendix for Plaintiffs’ summary judgment motion in this matter and therefore am familiar
with that material.
3.

What is identified in the appendix as excerpts of Brief in Support of Motion to
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CERTIFICATE OF SERVICE
I hereby certify that on this date, I electronically filed the foregoing paper with the Clerk
of Court by using the CM/ECF system.
All participants in this case are registered CM/ECF users and will served by the CM/ECF
system.
Date: November 12, 2021

/s/ David S. Muraskin
David S. Muraskin*
Public Justice, P.C.
1620 L. St, NW, Suite 630
Washington, DC 20036
(202) 861-5245
dmuraskin@publicjustice.net
Counsel for Plaintiffs

*Pro Hac Vice Admission
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