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I, Deborah Rosenthal, declare as follows:

L. I am an attorney admitted to practice law before all the courts of
the State of California and before this Court, and am an attorney with the law
firm of SIMMONS BROWDER GIANARIS ANGELIDES & BARNERD
LLC, attorneys of record for plaintitfs herein. [ am familiar With the
pleadings, records, and other documents that comprise the case file, as well as
the facts underlying this case. I am familiar with the procedural history of this
case. The matters stated herein are true to my own personal knowledge,
except as otherwise stated. If called upon as a witness, I could and would
competently testify to the following facts.

2. Attached as Exhibit 1 is a true and correct copy of the Lahontan
Regional Water Quality Control Board Cleanup and Abatement Order R6V-
2013-0103 for N&M Dairy, Helendale, San Bernardino County, WDID No.
6B368010004, dated December 12, 2013. A copy of this Order was attached
as Exhibit E to the Declaration of Lee Smith and offered in support of
defendants’ motion to dismiss. See Docket Entry No. 35-1 at p. 58 of 132.
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3. Attached as Exhibit 2 is a true and correct copy of the
Declaration of Lee N. Smith In Support of Motion of Defendants’ to Dismiss
for Lack of Jurisdiction and Failure to State a Claim Upon Which Relief Can
Be Granted (without exhibits). This declaration was filed by defendants in
support of their motion to dismiss, along with Exhibits A-J thereto. See
Docket Entry No. 35.

4, Attached as Exhibit 3 is a true and correct copy of the document
that defendants attached as Exhibit C to the Smith Declaration supporting
their motion to dismiss. This document purports to be an email from an email
user named “justin ervin” to “Patty Kouyoumdjian” at the Water Board. See
Docket Entry No. 35-1 at p. 40 of 132.

5. Attached as Exhibit 4 is a true and correct copy of the document
that defendants attached as Exhibit I to the Smith Declaration supporting their |
motion to dismiss. This document is titled: “Order on Demurrer to First
Amended Complaint,” filed on May 15, 2012, in the Superior Court of
California, County of Contra Costa. [Docket Entry No. 35-1 at p. 113 of 132.]

6. On June 14, 2014, and again on June 16, 2014, I conferred with
defense counsel Lee Smith regarding plaintiffs’ intent to make this motion

and regarding the contents of this motion. The parties were unable to resolve
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their dispute over the admissibility of Exhibits C and I to defendants’ motion
to dismiss, through conference of counsel.

I declare under penalty of perjury under the laws of the State of
California and of the United States that the foregoing is true and correct.

Executed on June 16, 2014, in San Francisco, California.
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EXHIBIT 1
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Lzhontan Regional Water Qualily Controt Board
December 12, 2013

Neil and Mary De Vries
13025 Shasta Court
Rancho Cucamonga, CA 91735-1720

CLEANUP AND ABATEMENT ORDER R6V-2013-0103 FOR N&kKi DAIRY,
HELENDALE, SAN BERRARDINO COUNTY, WDID NO. 68368010004

I am issuing Cleanup and Abatement Order (CAQ) REV-2013-0103 which replaces |
CAQ R6V-2011-0055 and CAO REV-2011-0055A1 in entirety. The naw CAO E
requires the cleanup of N&M Dairy and provides for unintermupted replacement
water to rasidences served by private domestic wells containing concentrations of
nitrate and total dissolved solids.

Your efforts are commended to siop the ongoing contamination by removing the
dairy cows from the area. | also recognize how difficult this has been for your
family. | am encouraged that you will complete the quantery sampling and analysis
this week and have been cooperatively working with Water Board staff fo address
the contaminated groundwater situation.

if you have questions or comments regarding this matter, please direct them to _
Eric Taxer at £ .Ga.gov (530) 542-5434 or to Scott Ferguson at §
SFei n t rds_ca.gov (530) 542-5432,

> . |

% &5’ \j\' AL
PAT HOUYOUMDJIAN
EXECUTIVE OFFICER

Enclosure:  Cleanup and Abatement Order No. R8V-2013-0103
Sattlernent Agreement and Stipulation for Entry of Order No, RBV-2013-007%

cc:  N&M Mailing List
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LAHONTAN REGICN

CLEANUP AND ABATERENT ORDER HO. R8Y-2013-0103
WDID NO. 68368010004

REQUIRING NEIL AND MARY DE VRIES
TO CLEAN UP AND ABATE THE EFFECTS OF DISCHARGING NITRATE
CONTAMINANTS TO THE GROURDWATERS OF THE MOJAVE RIVER

HYDROLOGIC UNIT
: _ ___San Bemardinog County __
The Califoria Regional Watsr Quality Control Board, Lahontan Region {Water Board) |
fras FINDIRGS
REM Daicy Facility

1. Neil and Mary de Vries as the operators of N&M Dairy and the trustees of the Neil
and Mary de Vries Family Trust (hereafter the “Discharger”) own a 908-acre property
adjacent to the Mojave River, located at 18200 and 36001 Lords Road, and on
Indian Trails and Wild Road, in Helendale, San Bemardino County. The property
includes San Bermmarding County Assessor's Parcel Numbers 466-041-01,-17,
and -20 through -23; parcel numbers 466-081-15, -17, and -28; parcel numbers
466-101-08, and 07; and parcel number 486-111-02.

2. OnJune 13, 2001, the Water Board adopted Board Order No. 8-01-38, Revised
Waste Discharge Requirements, for dalry-related wastes discharges (e.g., cow
manure and urine in comal areas, dairy wash water discharged fo unlined lagoons,
feed, storm water runoff discharged to unlined depressions/basing) at the N&M Dairy
(Dairy). Board Order No. 6-01-38 requires water quality protective measures,
prohibits waste management, treatment, and discharges from the Dairy causing
exceadances of watar quality objectives for groundwater and surface water, and
prohibits the creation of nuisance and/or poilution conditions. Board Order No. 6-01-
38 also Includes Monitoring and Reporting Program No. 01-38 that, in par, requires
groundwater monitoring to evaluata the impacts of dairy-related waste discharges on
groundwater quality.

Dischargs Findings

3. Water Board staff sampled residential wells in the vicinity of saveral dairy facilities,
including four near N&M Dairy, belween January 7, 2010 and March 8, 2010. The
results of that sampling effort, shown in the following table, indicate that N&M Dairy
is a source of nitrate and iotal dissoived solids (TDS) contaminants in groundwater

. that exceed Maximum Contaminant Levels and adversely afiect area residential
g drinking walar wells.

000062
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T Niats as N | "
| an§ﬁ0n | T (mglL) TOS (my/l )
Bl |jn-gradient Residential Well at 17950 16 | 310
! Lords Road (sampled February 26, 2010) '
| Up-gradient Residential Well at 20442
i Bullion Road (sampled February 26, 0.23 420
2910)
| | Down-gradient Residential Well at 16741
8 | National Trail Highway (sampled March 8, 18 810
201_0) )
Down-gradient Residential Well at 18456
National Trail Highway (sampled January 18 780
7,2010}
' 500 {recommended
. - : limit)
_ Maximum Contaminant Level 10 1,000 (upper limit)
¢ 1,500 (short term limit) |

4, On Ogctober 21, 2010, the Water Board issusd investigative Order No. R6V-2010-
0044 (2010 Investigative Order) requiring the Discharger provide a workplan to
investigate the extent and occurrence of nitrate and TDS in domestic water supply
walls that could be affected by waste discharges from the Dairy and to summarize
the results of the groundwater investigation. The associated monitoring resuits
indicate that the impacted groundwater migrated beyond the Dair;y and adverssly
affected a numbar of residential wells down-gradient of the Dairy .

5. The “Final Report - Neighboring Domestic Supply Well Sampling,” dated June 4,
2011 (June 4, 2011 Report), submitted by the Discharger to the Water Board on
Jung 7, 2011, identifias the prasence of nitrate in groundwater down-gradient from
the Dairy. The June 4, 2011 Report alsc identifies nitrate contaminants in
groundwater originating at the Dairy. The groundwater sampling results provided in
the June 4, 2011 Report document nitrate and TDS concentrations down-gradient
and cross-gradient from the Dairy exceeding the Maximum Contaminant Levet for
nitrates and the Secondary Maximum Contaminant level for TDS. The June 4, 2011
Report states {page B) that the, "..pattem of nitrate absarved in the N&M Dairy
monitoring wells, coupled with the results of neighboring domestic supply wells
{showing the highest nitrate in wells near agricultural fislds), indicates that
3 lurat ope ns may be the largest contributor to the nitrate observe

‘Fmingua.ﬁafmmmom.mv-zmmmmmmmmm{aym S

gradient residential wells exceedad the nitrate 23 nitrogen MCL (10 mg/L.), and approximately 11 downSE

gradient residential wells excesded tha TDS recommanded SMCL, (500 mgiL).
2
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8. In its October 27, 2011 report, the Discharger asserts that the Dairy’s irrigated
fodder crops fields are likely the most significant contributor to nitrate in the
groundwatar compared {c other potential dairy waste sources (corrals, wastewater
ponds, and stockplied manure).

7. The table balow documents ranges of contaminant levels in on-site monitoring wells
that ware reported in the Discharger's saif-monitoring reports over the iast five years. Ji§

Range of Nitrats as Range of TDS
Sampie Date Nitrogen Concentrations Concentrations
(mg/L) (mglL)
May21,2008 5310 28.4 509103560
December 22, 2008 3810319 74103410
| May 4, 2009 3.0t032.2 " 621103,210
‘December 8, 2008 8.6t 16.4 1,100 t0 3,620
| April 26, 2010 85w 141 80210 4,440
December 8, 2010 8510164 848103020
May 8, 2011 7410205 508103230
December 5,201 | 1.71037.2 526 to 3,180
May 16,2012 171320 442103120
| December 4, 2012 1310 28.4 458 t0 3,710

8. Water Code saction 13050(l) defines “poliution” as an aleration of the water quality
to a degree that unreasonably affects either beneficial uses or facilities that serve
these beneficial uses.

8. Water Board staff finds that N&M Dairy has discharged waste into waters of the
state in violation of Basin Plan requirements and has caused or contributed waste to
be dischargad to groundwater baneath and down-gradient of the Dairy. The
discharge of wasta creates or threatens to creats a condition of poliution where
nitrate as N and TDS concentrations bensath and down-gradient of the Dairy exceed
drinking water standards. The affected groundwater is no longer useable for
drinking or domestic supply purposses. This alteration is unreasonable where the
aquifer, which is curmently designated and used for drinking water, is no longer
suitable for this beneficial use. The Dairy’s discharges have unreasonably affected
the water for municipal and domestic supply beneficial uses, and therefore, based
on the evidence, Water Board staff finds that tha Dairy has caused a condition of
paliution.
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10. The conditions describad in Findings Nos. 3 through 8, above, conetitute violations

it

12.

13.

. The Water Board issued Cleanup and Abatement Order (CAO) No. RV6-2011-0055

#:309

ulat karound

of the following waste discharge requirements specified by Board Order No. 8-01-38
Discharge Specification 1.B.2 (Chemical Constituanis)

“Ground water shall not contain concentrations of chemical constituents in excess of
the maximum contaminant level (MCL) or sacondary maximum contaminant level
(SMCL) based upon drinking water standards specified in the following provisions of
Title 22 of the Califomia Code of Regulations:

a. Table 684431-A of Section 84431 {inorganic Chemicals);

e. Table 84449-B of Section 64449 (SMCLs — Ranges).”
Discharge Specificetion 1.C4.c

“The discharger shall not cause & pollution as dafined in Saction 13050 of the
California Watar Code, or a threatened poilution,”

on August 2, 2011, in response o the groundwater monitoring regults referenced in
Finding Nos. 4 and 5, above, and the resulting violation of waste discharge _
requirements discussed in F‘rnding No. 10, above. Tha CAO requires the Discharge

o sample residential wells in a specified Study Area, provide replacement water as §
specified, and provide sampling reporis to the Water Board on a quarierly basis,

The Water Board issued Amended CAO No. R6V-2011-0055-A1 on 8
January 19, 2012 to (1) revisa the sampling/reporting frequency and constituents to §
be analyzed, (2} revise the nitrate as N and TDS cohcentration action imits for o
providing replacement water, {3) revisg the monitoring sites; (4) revise the response B
time for providing repiacament water; and (5) revise the study area boundaries. i

On December 12, 2013, the Water Board adopted Board Order No. R6V-2013-0075, N
Settlement Agreemant and Stipulation for Entry of Order that included consideration, IS
in part, of the following: D

a. Acknowledgment that the Discharger’s dairy operations will no longer ba a future
threat to water quslity where the Discharger is in the process of voluntarily
closing the Dairy;

b. The requirement to properly remove and dispose of the remaining dairy-related
wasis (i.e., manure and hardpack from tha comels, wash water lagoon contents,
manure stockpiles, manure spread on non-cultivated landa);

- 000065
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¢. Providing uninterrupted replacement watsr to those residents within the Sudy
Area whose wells produce groundwater nitrate as N concentrations of or above 7
mg/L, and/or groundwater TDS concentrations of or above 815 mg/L;

d. Continuing to monitor Facility monitoring wells and residential wells down-
gradient of the Facility,

8. Replacing CAC Nos. R6V-2011-0055 and R6V-2011-0055-A1 to continue
requiring the Discharger to provide replacemant water and fo consolidate and
revise monitoring and reporting requirements for the Discharger.

14.CAQ No. RBV-2011-0055 and its amendment will be replaced by this Order. This B8
Order (1) reflacts that dairy operations at the property have ceased and dairy-related B
wastes have been ramoved and/or any remaining waste is undergoing composting;
{2) consolidates and modifies groundwater monitoring requirements from Amended
CAQ No. R6V-2011-0055-A1 and Monltoring and Reporting Program No. 01-38; and
(3) identifies decision points and threshold limits for determining when supplying
replacemaent water must be Initiated or can be discontinued. This Order also .
requires the submittal of the monitoring report for groundwater monitoring coriducted
in December 2013, as required by Amended CAO No. R6V-2011-0055-A1. '

REGULATORY AUTHORITY
15. Water Code section 13304, subdivision {a) states:

“Any person who has discharged or discharges wasts into the waters of this state in E58
violation of any waste discharge requirerment or other order or prohibition issued by B
a reglona! board or the state board, or who has caused or permitted, causes or
permits, or threatens to cause or permit any waste fo be discharged or deposited |88
where it is, or probabiy will be, discharged into the waters of the state and creates, |
or threatens to creats, a condition of poliution or nuisance, shall upon order of the
regional board, clean up the waste or abate the effects of the waste, or, in the casa
of threatened poliution or nuisance, take other necessary remedial action, including,
but not fimited fo0, overseeing cleamup and abatement efforts. A cleanup and
abatement order issued by the state board or a regionai board may require the
provision of, or payment for, uninterrupted replacement water service, which may
include welthead freatment, o each affected public water supplier or private well
owner. Upon failure of any person to comply with the cleanup or abatement onder,
the Attormey General, at the request of the board, shail petition the superior court for
that county for the issuance of an injunction requiring the person to comply with the
order, In the suit, the court shail have jurisdiction to grant a prohibitory or mandato
injunction, either preliminary or permanent, as the facts may warant.” '

16. The Findings above, establish that the Discharger has discharged wasta info
groundwater, a water of the state, in violation of its waste discharge requirements.
As glaborated in Finding No. 8, the discharge of waste to groundwater has also
created a condition of poliution where nitrate as N and TDS corcentrations exceed
drinking water standards and groundwater is no longer useabie for drinking or
domestic supply purposes. Such discharges have unreasonably affected the

5
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municipal and domestic beneficial uses of the groundwater. Therefore, upon a

finding that the Discharger has caused a condition of pollution, the Water Board
authorized to issue this Cleanup and Abatement Order pursuant {o Water Code
section 13304.

17.Water Code section 13267, subdivision (b} states:

"In conducting an investigation specified in subdivision (a), the regional board may

require that any person who has discharged, dischargss, or is suspected of having
discharged or discharging, or who proposes to discharge waste within #s region, or
any citizen or domiciliary, or polifical agency or entity of this state who has
discharged, discharges, or is suspected of having discharged or discharging, or who
proposes to discharge, waste outside of its region that coukd affect the quality of
waters within its region shall fumnish, under penalty of perjury, technical or monitoring
program reports which the regional board requires. The burden, including costs, of |
thase reports shall bear a reagonabia reiationship to the need for the report and the
benefits to be obtained from the reports. In raquiring those reports, the regional
board shall provide the person with a written explanation with regard to the need for
the reports, and shall identify the evidence that supports requiring that person to
provide the reports.”

18. The Findings above establish that the Discharger has discharged wasta o waters of J8
the Lahontan Region. The Water Board is authorized to require technical or
monrdioring reporis to evaluate the continued impacts of the waste discharges to the
area groundwater.

18.The Discharger has ceased dairy operations and is in the process of removing the
remaining portions of the dairy waste from the property. Barring potential new
poliution sources, it is expected that closing the Dairy will result in decreased
groundwater concentrations of nitrate as N and TDS. The monitoring reports
required by this Order are necessary to:

a. Evaluate the effects on groundwater quality from the removal of dairy waste and
dairy operations on tha property;

b. Monitor the progress towards restoring the drinking water beneficial use; and
¢. Ensure repiacement water is supplied to residents within the Affected Area.
20. Issuance of this Order is an enforcsment action taken by a regulatory agancy and is
axempt from the provisions of the California Environmental Quality Act (CEQA)

{Public Resources Code, section 21000 et seq.) pursuant to Californda Code of
Reguiations, Chapter 3, title 14, section 15321, subdivision {a)2).
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THEREFORE, IT IS HEREBY ORDERED that Cleanup and Abatement Order
No. R6VY-2011-0055 and its amendment, Cleanup and Abatement Order

Na. RBV-2011-0055-A1, are hereby rescinded, and that pursuant to Water Code
sections 13304 and 13267, the Discharger shall comply with the following technical,
monitoring, and reporiing requirements:

A. ORDERS

1. Supply unirterrupted replacement drinking water service (i.e., botiled water or
equivalent) for consumption and cooking to afi residences served by private
domestic wells within the Affected Area (see Attachment A) where nitrate as N
concenfrations have been datected at or abova 7 mg/L, or where TDS
concentrations have beesn detected at or above B15 mg/L. Furthermore, the P
Discharger shali supply uninterrupted replacement drinking water service to any new FESUERIEERS
additional residencas in the Affected Araa {Aftachment A) served by privals e
domestic wells affected as soon as possible but no later than two weeks of
determining that the private well at the residence exhibits a nlitrate as N [
concentration of 7 mg/L or above for the first time, or exhibits a TDS concentration offEeE
815 mg/L. or above for the first fime. e

The Affacted Ama (Attachment A) Is defined by the following boundaries in the
USGS Wild Crossing and Hodge 7.5-minute quadrangles: the western edge begins
0.2 miles west of the intersection of Indian Trails Road and Lords Road. The
eastern boundary erxds 0.25 miles west of the intersaction of Hinkley Road and
National Trails Highway. The northern boundary foliows the approximate center line
of the Mojave River north of National Trails Highway. The southem boundary is
approximately 0.27 miles south of National Traills Highway and runs paraliel to
National Trails Highway.

The Watsr Board has the authority to amend this Order as appropriate when
information submitted by the Discharger, or from other appropriate sources, warrants
a modification of the cument Affectsd Area boundary (see Attachment A). Such
modification may result in either a decrease or increass of the Affected Area
boundary. Groundwater monitoring and replacement water requiraments will also
change consistent with any such modification of the Afectad Area boundary.

2. No later than January 15, 2014, submit to the Water Board a moniioring report
containing the following information for the December 2013, sampling event that
occuimred under the temms of Cleanup and Abatement Order No. R6V-2011-0055, as 3
amended: SR
a. Laboratory results and associated quality assurance/contro! documentation

from the respective sampling event conducted the month prior to the reporting
period;

b. List of all residences that are receiving uninterrupted replacement water; and
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Written documentation of efforts o sample wells for thosa property
owners/residents that have declined to have their residential wells sampled,

3. Thirty (30} days prior to each groundwater sampling event described in Directivel _. N

No. 4, below, the Discharger shall visit ali well locations in the Affected Area whose
respective proparty owners and/or property tenants (including new property owners
and new tenants) have not already been notified of the potential for elevated nitrate .
and TDS concentrations in the groundwater, or have not already provided
permission for well sampling. The Dischargsr shall provide the respective property
owners and/or property tenants notice of tha following:

4. No later then September 10, 2014, and every nine months thereafter {i.e., June
20185, March 2018, Decembar 2018, elc.) collect groundwater samples from the
following monitoring wells, in addition o any identified pursuant fo Directive No. 3,
above:;

Former N&M Dalry Facility Monitoring Wells Nos. MW-1, MW-2, MW-3, and MW- |8
4. :

Domestic Wells neighboring the former N&M Dairy Facility, Well Nos. 1,
7,8,BA,9,8A, 9D, 11, 12, 13, 14, 17, 18, 19, 22, 23, 24, 25, 33, 41, 50,
53, 54, 55, 58, and 57.

How beneficial uses are affected from elevated nitrate and TDS in groundwater 8
at levels greater than that aflowed under the Basin Plan, and information (e.g. B

pamphiets or fivers already prepared by COPH or other local haalth agancy)
regarding the potential health concemns from consuming water with elevated
nitrate concentrations;

A request for consent to sampie the domastic supply weli(s) providing water to
the properly cccupant (owner and/or tenant) at a maximum frequency of every
nine months; and

The existing contact information of the property owner and/or tenant afong with
a request for updated contact information.

In cases where the Discharger cannot access the property for purposes of
notification, a wriiten nofice wikk be left In 2 prominent location at the property. I

any proparty ownar or tenant deciines to have thair private domestic water well
sampied, such a decision, including a nonresponsive to the notice, must be
documented and submitted with the associated monitoring report (described in
Directive No. 5, balow).

38, 4,5, B
51,52, %

All groundwater samples shall be analyzed for nitrate as N and TDS by a Califomia- EE

certifiod laboratory.
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5. If the monitoring results identify a wef that exhibits & nitrate as N concentration at or
exceeding 7 mg/L. for the first time, or if the monitoring results of the monitoring
identify 2 well that exhibits a TDS concantration at or exceeding 815 mgA. forthe
first time, the Discharger must notify the Lahontan Water Board of this information
within 48 howrs of the Discharger or their representative becoming aware of

such monitoring results.
6. By tober 45, 2014, an nine months thereafter {i.s.. July 15, 2015,
5, 2016, January 15, mﬂ, gic.) submit to the Lahontan Water Board a monitoring

report containing the following information:

a. lLaboratory results and associated qualily assurance/control documentation from
the respective sampling svent conducted the month prior to the reporting period;

b. List of ali residencss that are recsiving uninterrupted replacement water; and

¢. Written documaentation that those property owners/residents have deciined to
have their residential wells sampled.

7. The Discharger may ceas# providing uninterrupted replacement water at any
individual residence only when one of the two following conditions is met at the
spedific individual! residence’s well being evaluated:.

a. Groundwater nitrate as nitrogen and TDS concentrations are below 7 mg/L and
815 mg/L, respaciively, for w0 consecutive nine-month sampling periods; or

b. Groundwater nitrate as nitrogen and TDS concentrations are below 7 mg/L. and
815 mgl, respectively, for four consacutive three-month sampiing periods (l.e.,
the Dischargers may elect to collect groundwater samples on a quarterly basis
and submit the results to the Lahontan Water Board with nofification that
uninterrupted replacement water will no longer be provided based upon the
monitoring results).

The Discharger must notify the respactive property ownerftenant and submit the
test result documentation to the Lahontan Water Board.

[ING REQUIREMED

1. Signatory Requirements. All reports required under this Cleanup and Abatement B

Order shall be signed and certified by the Discharger or by a duly authorized
representative of tha Discherger and submifted to Water Board staff. Apersonisa §E

duly authorized representative of the Discharger only if: (1) the authorization is made ik
in writing by the Discharger and (2) the authatization specifies sither an individual or S
a position having responsbility for the overall operation of the regulated facilityor B
activity. (A duly authorized representstive may thus be either a named individus! or ¥
any individual ccoupying a named position.)
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2, Certification. Include the following signed certification with all reports sibmitted
pursiiznt to this Order:

"1 ceriffy under penally of perjury under the laws of the State of California that this
document and all attachments were prepared under my direction or supervision in
accordance with a system designed fo assure that qualified personnel properly
gather and evaluate the informstion submitled. Based on my inquiry of the person %
or persons directly responsibis for gathering the information submitted is, lo the besf

of my knowledge and beliefl, frue, accurate, and complate, | am aware that there a
significant penalties for submitting false information, including the possibility of fine
and imprisonrment for knowing violations.”

3. Raport Submittals. All monitaring and fechnical reporis required under this Order
shall be submitted {o:

California Regional Water Quality Control Board — Lahontan Region
144440 Civic Drive, Suite 200
Victorville, CA 92392

California Regional Water Quality Control Board — Lahontan Region
2501 Lake Tahoe Boulsvand
South Lake Tahoa, CA 88150

1. Cost Racovery. Pursuant to Watsr Code section 13304, the Water Board is entitlad
to, and may seek, reimbursement for alf reasonable costs actually incurred by the |
Water Board o investigate unauthorized dischargas of wastes and to oversee
cleanup of such wasta, abatement of the effects thereof, or other remedial actions
required by this Order.

2. Resqussting Administrative Review by the State Water Board. Any person
aggrieved by an action of the Watar board that is subject to review as set forth in .
Water Codse section 13320, subdivision (a), may petition the State Water Resources |
Control Board (State Water Board} to ravisw the action. Any petition must be made |
In accordance with Water Code section 13320 and California Code of Regulations, |
title 23, section 2050 and following. The State Water Board must recsive the petition]
within 30 days of the date the action was taken, excapt that if the thiriieth day
following the date the action was taken fall on a Saturday, Sunday, or state holiday,
then the Siate Watar Board must recsive the petition by 5:00 p.m, on the next
business day. Copies of the law and regulation applicable to filing petitions may be
found on the internet at _ _ -
i eww waterboams ca govipublic notices/petifions/water guality/index shimi or E
will be provided upon request.

10
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3. WModifications. Any modfication to this Order shall be in writing and approved by
the Executive Officer, including any potential extensions. Any written extension
request by the Discharger shall include Justification for the delay.

4. Enforcement Notification. Failure to comply with the requirements of this Cleanup
and Abatement Order may result in additional enforcement action, which may
include pursuing administrative civil liability pursuant to Water Code sections 132686,
13350, and/or 13385, or referral to the Aflomey General of the Stats of California for
such legal action as she may deem appropriate.

5. No Limitation of Water Board Authority. This Order in no way limits the authority
of this Water Board to institute additional enforcement actions or to require additiona
investigation and cleanup of the site consisient with the Water Code. This Order
may be revised as additional information bacomss available. _

Dated:%( . \lz e

Attachments: A. Map of Affected Area
B. Water Code section 13267 Fact Sheet
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ATTACHMENT A
MAP OF AFFECTED AREA
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ATTACHIMENT B
WATER CODE SECTION 13267 FACT SHEET
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What doss it mean when the regional water
board requires a tachnical report?

Section 13267" of the California Water Code
provides that “.. the reglonal board may require that
any person who has discharged, discharges, of
who is suspectad of having discharged. . wasts that
could affect the quallly of waters...shall furnish,
under penaity of perjury, ischnical or monitoring
program reports which the regional board requires™,

This requisrement for a technics! report seems to
mean that | am guilly of something, or &t least
reaponsible for cleaning something up. What if
that is not so?

Providing the required information in a technical
report Is not an admission of guiit or responsibifity,
Howeves, the information provided can be used by
the regional water board o clarify whether a given
party has responsinility,

Are there Bmits to what the regionel water board
can sk for?

Yes. The irdormation required must relats o an
actual or suspected dischame of waste, and the
burden of compllance must bear a easonable
refationship to the need for the report and the
benefits obtained. The reglonal water board is
required to explain the reasons for its request.

What if | can provide the information, but not by
the date specilled?

A time extension can ba given for good cause. Your
reguast should be sabmitted in writing, giving
reasons. A request for a time extension should be
made 88 soon as il is apparent that sddifional tima
will be neadad and preforably before the due dats
for the information,

Are thore penalifes if | don't comply?

Depanding on the shuation, the regionat water
board can impose a fine of up to $1,000 per day,
and a court can inpose fines of up to $25,000 per
day as well as criminal psnalties. A person who
submiis false information & guitly of a misdemeanor
arxt may be fined as wel.

" " All code sections referenced herein can be found by going to
_www jesinfo s gov . Copies of the repaistions cited ere availabl
from the Regiosal Board upon reques:

October 8, 2008

What i | disagree with the 13257 requirement
and the regional water board staff will not
changs fhe requirement and/or date to comply?

Any parsan aggrisved by Lhis action of the Begional
Watar Board may petition the State Water Board to
review the action in accordance with Water Code
saction 13320 and Caltformia Code of Regulations,
tite 23, sections 2050 and fofiowing. The State
Water Board must receifve the petition by 5:00 p.m.,
30 days after the dats of the Order, except that K
{he thirtisth day following the date of this Order falls
on a Saturday, Sunday, or state holiday, the petit
must b2 received by the Stale Water Board by 500
p.m. on the next business day. Copies of the law
and reguiations appiicable io flling petitions may be
found on the Intemat at: _

</ arares W rcds.ca.gov/publi tices/petiti

onglerater quality or will be provided upon request.
Cliafm of Copyright or other Protection

Any and all reporis and other documenis submiiad
0 the Regional Board pursuant 1o this requast will
reed W be copied for some or afl of the fokiowing
reasons: 1) nonnal internal use of the documart,
including staff copies, record copies, coples for _
Board members and egenda packels, 2) any further}
procsedings of the Regional Board and the State |
Watsr Resources Comrod Board, 3} any court
proceeding that may involve the document, and 4)
any coples requesiad by members of the public
pursuant t the Pubfic Records Act or other legal
proceeding,

i the discharger or its contractor claims any
copyright or other protection, the submittal must
inciuda & notice, and the notics will accompany all
documents copied for tha reesons stated above, It
copyright prataction for a submittsd document is
claimed, fafure to expressly grant penmission for
the copying stated ebove wil nendar tha document
unusabils for the Reglonal Board's purposss, and
will resud! in the documerd being relumead o the
dischargss as ¥ the task had not been complatad.

if | have more questions, wie do [ ask?

Reguiremeants for technical reports nomnally
indicate the name, tsisphone number, and emai
address of the regional watsr board staff person
invoived at the end of the leiter.
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Dale C. C(}mpbeii State Bar No. 29173
Lee N. Smith, State Bar No, 138071
weintraub to’ém chediak coleman grodin
Law Corporation

400 Capitol Mall, 11th Floor

Sccmmento alifornia
916} 8.4 — Mdin
{916 446-1611 — Facsimile

Attorneys for Defendants

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

It BE NADETTE BLACKWOOD,

naividually cnd as guardian ad litem
. etal,

Plaintiffs,

Defendants.

I, Lee N, Smith, declare as follows:

} Case No. EDCV14-00395-JGB (SPx)

DECLARATION OF LEE N, SMITH IN:
SUPPORT OF MOT
DEFF{NDANTS’ 10

lON OF
DISMISS FOR

F JURISDICTION AND

Q
FAILURE TO STATE A CLAIM UPON
WHICH RELIEF

CAN BE GRANTED

Date: July 14, 2014
Time: 9:00 a.m.
Courtroom 1, Hon. Jesus G. Bernal

Complaint served: 03.06.14
Curren‘r response date: 03.27.14
New response date: 06.11.14

1. | am over eighteen years old, am competent to testify and have |

£1769915.D0CK;} 1

~ personal knowledge of the matters set forth in this “Declaration of Lee N. Smith in
Support of Motion of Defendants to Dismiss for Llack of Jurisdiction”
I (“Declaration”) and could and would testify to the matters set forth in this

Declaration if called as a witness in this matter.

Declaration of Lee N. Smith 15O
Defs’ Motion to Dismiss, etc.
Case No. 5:14-cv-00395 JGB {SPx)
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2. | am an attorney at law licensed fo practice before all the courts of -
the state of California, am a shareholder in Weinfraub Tobin Chediak Coleman |
Grodin Law Corporation and, as such, am one of the attorneys representing
Defendants in this matter. | submit this Declaration in Support of Defendants’

Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim upon

_which Relief Can Be Granted, currently scheduled for July 14, 2014.

3.  Exhibits A through H are true and correct copies of documents that

I were in the Lahontan Regional Water Board files, or on their website.

EXHIBIT A: Board Order No. 6-01-38; Revised Waste Discharge
Requirements for Neil and Mary DeVries, N&M Dairy;
EXHIBIT B: N&M Dairy Amended /Original CAO 6éV-2011-0555-

A1 Neil and Mary DeVries, 1/19/2012;

EXHIBIT C: Justin Ervin Comments to Draft Settlement Agreement

9/12/2013;

EXHIBIT D: Setflement Agreement and Stipulation for Entry of Order

Between N&M Dairy and Lahontan Regional Board;

EXHIBIT E: Cleanup and Abatement Order Ré6v-2013-0103, Neil
and Mary DeVries, 12/12/2013;

EXHIBIT F:  Email and Comments on Behalf of Helendale Residents,
Jessica Culpepper;

EXHIBIT G: Lahonton Regional Water Quolity Confrol  Board
Response to Comments on Proposed Seftlement 10/3/2013; |

EXHIBIT H: Lahontan Water Quality Control Board 8/29/2013,

Request for Comments on Proposed Seftlement and Stipulation for Order;

4,  Exhibit | is a true and correct copy of a State Court Decision that was

downloaded from the Contra Costa County Superior Court's website.

/1
v

Declaration of Lee N. Smith ISO
{1769915.000K: 2 Defs’ Motion to Dismiss, efc,
Case No. 5:14-cv-00395 JGB (SPx)
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EXHIBIT I:  Schaeffer v. Gregory Village Partner L.P. MSC11-01307
Order on Demurrer o First Amended Complaint, Superior Court, Contra Costa
County;

5. Exhibit J is o true and correct copy of pages from the website

| maintained by the State Water Board. The documents involve Board changes per |

legislation that was recently passed. _
EXHIBIT J:  Framework for Implementation of Health and Safety |

E Code section 25204.6, subdivision ({b);

htttp://www.waterboards.ca.gov/water_issues/programs/land_disposal/sb1082fr
ame.shtml

| have read the foregoing Declaration and hereby declare under penalty of

| perjury under the laws of the state of California and the United Stofes that the
- matters set forth in this Declaration are frue and correct as of my own personal

: knowledge.

Dated this 11th day of June, 2014, at Sacramento, California.

/s/ Lee N. Smith
Lee N. Smith

_ Declaration of Lee N. Smith 150
11769915.000%} 3 Defs’ Motion to Dismiss, efc.
Case No. 5:14-cv-00395 JGB {SPx)
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From: justin ervin
Sent Thursday, September 12, 2013 3:54 PM
To: Kouyoumndjlan, Patty@Waterboards;

Subject: RE: Transmittal of Proposed Settlement Agreement and Stipulation far Entry of Order for the N&M Dairy and
Nelf and Mary de Vries

First off | would Itke to say | am glad that the worst neighbor we have ever had is out of bufsness and after 13 years
I can use my property again. the flies have alinost gone away along with that stinch of rotten cow shit however why
would we let these guys off the hook for adminlstrative costs {tax payers money). why would we allow the
victorville office to handle any of this matter they were a large part of the problem If they were not sucking up to
the dairy and just did there job instead of watting for the residents along the river to start drinking cow piss we
would not have had this problem to start with{monitoring the wells) all they needed ta do was get off there rears
and ga look at the numbers!lil. we need to know that Plaziak and Pour wili not be invoived in anymore decisions
with this dairy . Also you seemed to forget the 10 other years that the Devries Dalty never listened to anything
anyone would say to them whether it be the water board , vector control or any of there neighbors . also to this
date they still have not moved anymore manuer oh...... excuse me compost that alone has saved them over 500
thousand they deserve no credit for the crap they maved a couple years ago because there was no official number
on what was moved you certainly don't believe the buflshit numbers they gave youllll. also why would we ever
change {lower or ralse}our water standards the standard that the rest of this state uses should be the same
standard we use. they can keep there contaminated land and we shoukd not allow them to operate any business on
that property we should never reward belligerent story tefters with a long track record (13 years Jof ignoring the
taws of this stete or country. They should have to supply drinking water indefinitely to all affected parties until the
water contamination drops well below the standard or N & M replaces there water supply. How was there a cost of
closing the duiry they made money on the beef and the equipment also we know the next move is to selt the water
rights?7?7 then mayhe lease some of the property ?77also gain some tax examption on that property they are
giving {bless their little hearts) away.
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AESTROMCALLY
HIPED
: 5/15/2012
i SUPERIOR COURT OF THE STATE OF CALIFORNIA 4 yoae 15 0F THE COURT
CONTRA COSTA COUNTY SUPERIOR COURT OF CALIFORMA
2 COUNTY OF CONTRA COSTA «RARTINEZ
BN 8 PASSOT, DEPUTY CLERK
3
4
5 |IRYAN SCHAEFFER, et al.
6 | PLAINTIFF 1 MSCI1-01307
N (RYA ORDER ON DEMURRER TO
% ll GREGORY VILLAGE PARTNERS, L.P, FIRST AMENDED
? lietal. COMPLAINT
10
11 || DEFENDANTS
12
i3 On March 22, 2012 the Court issued its written tentative ruling on defendants’ demurrers

14 1|10 plaintiffs’ first amended complaint. Defendants timely requested oral argument which was,
15 I therefore, held the following day. Defendants’ arguments centered on whether this Court has
16 il jurisdiction over plaintiffs® first cause of action, which is brought under the Resource

17 1t Conservation and Recovery Act ("RCRA”), 42 U.S.C. §6901 et seq. The Court took the matter

1% |l under submission. It now rules as follows.

Shdl (N 8 The Jurisdictional Issue
20 4 A.  The Issue Stated
21 Four sets of defendants, viz., (i} Chevion U.S.A., Inc., (if) Central Contra Costa Sanitary

22 || District, (iii) MB Enterprises, Inc., Massoud Ebrahimi and Bhagdeep Dhaliwal and (iv) Gregory
23 I Village Partners, L.P. and VPI, Inc. demurred to the first cause of action on the grounds this

24 licourt lacks subject matter jurisdiction over plaintiffs’ RCRA claims,

25
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1 They argue that 42 U.S.C. §6972(a) vests exclusive jurisdiction to hear RCRA actions in
2 1| federal courts. They rely on the “plain meaning” of the statute and the fact that most courts that
3 have considered the matter have found such exclusive jurisdiction.

4 Plaintiffs disagree. They rely on Davis v. Sun Oil, 148 F.3d 606 (6" Cir. 1998} which

5 :reasoned from general principles (as enunciated in cases such as Tgfffin v. Levitt, 493 U.S. 455
& .( 1990) and Yellow Freight Systems v. Donnelly, 494 1.8, 820 {(1990)) to reach the conclusion

7 [l that there is concurrent jurisdiction. Plaintiffs also urge the Court to draw analogies from other
L federal statutes with language similar to that found in RCRA.

g Thus, the key question can be stated simply: is there exclusive federal jurisdiction over
19 |l claims brought under RCRA?

11 B. Binding and Persuasive Precedent

12 This Court is bound to follow the law as stated by the United States Supreme Court, the
13 Yl California Supreme Court and the California Courts of Appeal. Auto Equity Sales, Inc. v.

14 | Superior Court (1962) 57 Cal. 2d 450, 455; People v. Greenwood (1986) 182 Cal. App. 3d 729,
15 1735 (reversed on other grounds by California v. Greenwood (1988) 486 U.S. 35). The parties
& IMhave cited no case from the United States Supreme Court, the California Supreme Court or the
L7 | California Courts of Appeal that answers that question.

18 _ The parties have cited a number of federal District Court and federal Court of Appeals
19 || opinions. Thus, it is important to note that “California courts are not bound by the decisions af
29 illower federal courts even on federal questions. [Cite omitted.] They are but persuasive

21 iauthority.” People v. Neer (1986) 177 Cal. App. 3d 991, 1001-2; People v. Weeks (2008) 165
22 1l Cal. App. 4™ 882, 888.

23 Even if they were binding, as the parties note, the lower federal courts have reached

24 1l contrary conclusions on the question: is there exclusive federal jurisdiction over claims brought

25 jlunder RCRA? One circuit has held that the answer is “yes.” Blue Legs v. United States Burean
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1 of Indian Affairs, 867 F.2d 1094, 1098 (8" Cir. 1989) (Tribal court has no jurisdiction over

2 || RCRA claim, therefore exhaustion not required). One circuit has held the answer is “no.”

3 bavis, supra.

4 _ Two other circuits — the Third and Seventh — have said that the answer is “ves.”

5 However in those cases the parties did not argue the point. Raritan Baykeeper v. NL Industries,
& || Inc., 660 F.3d 686. 693 (3™ Cir. 2011) (“Raritan Baykeeper argues, and the Defendants do not
7 {{ dispute, that this action could not have been brought in state court because federal courts have

8 1l exclusive jurisdiction over RCRA and CWA citizen suits); Adkins v. VIM Recycling, 644 F.3d

9 11483, 500 (7™ Cir. 201 1) (“VIM conceded at oral argument that the federal courts have exclusive
10 |l jurisdiction over the plaintiffs' "endangerment” claim.”'), Thus, the Courts’ observations do not
11 Hconstitute holdings. Carpenter v. Santa Monica (1994) 63 Cal. App. 2d 772, 786 (Noting “[ilt is
12 lelementary...that a decision which fails to consider a point of law carmot be considered as

13 || authority on that point.”)

14 A fifth — the First Circuit - has recognized the split in the cases without necessarily

15 |laccepting either position. Chico Service Station, Inc. v. SOL Puerto Rico Limited, 633 ¥.3d 20,
18 1130-31(1st Cir. 2011) (citing both Blue Legs and Davis and then taking no position: “Regardless
17 .of whether the jurisdiction conferred by Congress is exclusive....While we are not prepared to
18 Hlrule out categorically the possibility of abstention in a RCRA citizen suit...”)

19 The parties also cite a number of District Court cases. Middlesex County Board of

20 Chosen Freeholders v. New Jersey Department of Environmental Protection, 645 F. Supp. 715,
21 11719-20 (D.N.J. 1986) (holding 42 U.S.C. § 6972(a) grants exclusive jurisdiction to federal |
2z {j courts); White and Brewer Trucking, Inc. v. Leroy Donley, 952 F. Supp. 1306 (C.D. IIL. 1997);
23 Spillane v. Commonwealth Edison Co., 291 F. Supp. 2d 738, 732 (N.D. 1IL. 2003) (citing #hite

24 | & Brewer), K-7 Enterprises L.P. v. Jester, 562 F. Supp. 2d 819, 827 (E.D. Tex. 2007); Marrero

25
" The Adins court notes that the majority of courts have fourd exclusive jurisdiction, but noted the cases holding the contrary.
Id. at 500, n.7.
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Hernandez v. Esso Standard. Oil Co., 597 F. Supp. 2d 272, 282 (D.P.R. 2009) (citing Blue
.Legs); City of Waukegan v. Arshed, 2009 U.S. Dist. LEXIS 13986 (N.I. IIL. 2009) (“Indeed

.although not entirely a settled matter, most courts have held that RCRA actions are exclusively

[ federal.” at p. *4); Snellback Properties, L.L.C. v. Aetna Development Corp., 2009 U.S. Dist.
HLEXIS 48180 (N.D. 1lL. 2009) (citing Blue Legs and Waukegan); Remingion v. Mathson, 2010

.U.S. Dist. LEXIS 29187 (N.D. Cal. 2010} (noting split in authority but following majority to

hold exclusive federal jurisdiction); Inferfaith Community Organization v. PPG Industries, Inc.,

11 702 F.Supp.2d 295 {(D. N.J. 2010) (noting sphit in authority but following majority to hold

exclusive federal jurisdiction).?

What is notable about these federal cases is that they do not explicitly discuss the United

| States Supreme Court precedent that addresses how to determine whether a statute creates

exclusive federal jurisdiction.’

C. How To Reason Through the [ssue

Of course, California courts must analyze a question of concurrent or exclusive federal
jurisdiction using the principles enunciated by the United States Supreme Court. Kingston

Constructors, Inc. v. Washington Metropolitan Area Transit Authority (1997) 14 Cal. 4th 939,

947-948.

There is a significant line of United States Supreme Court authority that sets out the

relevant principles to be applied. A 1963 case traces the doctrine back at least to 1876.

 There are at [east two state court decisions that bear on this question. Defendants cite Jilot v, State of Colorado, 944 P.2d 566
{Colorado Court of Appeals, 1996) which held there was no state court jurisdiction over a RCRA claim. On the other hand,

United Water New York, Inc. v. Hudson Technologies, Inc. 181 Misc. 2d 984 (N.Y. Supreme Court, 1999} held there was such
jurisdiction. Of course, neither case is binding on this court. And for the reasons stated in this opinion, this Court respectfully
disagrees with Jilof and agrees with United Water.

-} A number of them rely on the “*shall’ is mandatory™ argument discussed below. Middlesex County, White & Brewer

Trucking, Spillane, K-7 Enterprises and Marrero Hernandez, To that extent, they are not necessarily inconsistent with the

i1 Supreme Court’s jurisprudence, However none explicitly analyzes the question int the manner set forth by the Supreme Court.

4
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1 We start with the premise that nothing in the concept of our federal system

i

prevents state courts from enforcing rights created by federal law, Concurrent

3 Jurisdiction has been a common phenomenon in our judicial history, and
4 exclusive federal court jurisdiction over cases arising under federal law has been
5 the exception rather than the rule [footnote omitted.] This Court's approach to the
6 question of whether Congress has ousted state courts of jurisdiction was
7 enunciated by Mr, Justice Bradley in Clgflin v. Housernan, 93 U.S. 130, and has
3 remained unmodified through the years. "The general question, whether State
2 courts can exercise concurrent jurisdiction with the Federal courts in cases arising
1o || under the Constitution, laws, and treaties of the United States, has been
11 elaborately discussed, both on the bench and in published treatises . . . [and] the
12 result of these discussions has, in our judgment, been . . . to affirm the
13 _ jurisdiction, where it is not excluded by express provision, or by incompatibility
14 in its exercise arising from the nature of the particular case." 93 U.S,, at 136. See
15 Robb v. Connolly, 111 U.S. 624; Second Emplovers’ Liability Cases, 223 U.8. 1,
16 _ 56-59; 8t. Louis, B. & M. R. Co. v. Taylor, 266 U.S. 200; Garrett v. Moore-
17 E MceCormack Co., 317 U.S8. 239, 245; Brown v, Gerdes, 321 U.5. 178, 188
8 (concurring opinion).
i9 | Charles Dowd Box Co. v, Courtrey, 368 U.S. 502, 507-508 (1962).
20 | Most recently, that principle has run through Gulf Offshore Co. Div. of Pool Co. v. Mobil

21 1 0il Corp. 453 U.S. 473 (1981), Tafflin v. Levitt, 493 U.S. 455 (1990), and Yellow Freight

22 1| System, Inc. v. Donnelly, 494 U.S. 820 (1990). For example, in Tafflin, Justice ’Connor wrote,

23 We begin with the axiom that, under our federal systern, the States possess
24 sovereignty concurrent with that of the Federal Government, subject only to
5 limitations imposed by the Supremacy Clause. Under this system of dual
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1 sovereignty, we have consistently held that state courts have inherent authority,

2 and are thus presumptively competent, to adjudicate claims arising under the

3 laws of the United States. See, e.g., Houston v. Moore, 5 Wheat. 1, 25-26 {1820);

4 Claflin v. Houseman, 93 1.5, 130, 136-137 (1876); Plaguemines Tropical Fruit

5 Co. v. Henderson, 170 U.S. 511, 317 (1898); Charles Dowd Box Co. v. Courtney,

6 368 U.S. 502, 507-508 (1962); Guif Offshare Co. v. Mobil Oil Corp., 453 1U.S.

- 473, 477-478 (1981). As we noted in Claflin, "Iif exclusive jurisdiction be neither

8 express nor implied, the State courts have concurrent jurisdiction whenever, by

3 their own constitution, they are competent to take it." 93 U.S., at 136; see also
16 Dowd Box, supra, at 507-508 ("We start with the premise that nothing in the
11 concept of our federal system prevents state courts from enforcing rights created
12 by federal law. Concurrent jurisdiction has been a comumon phenomenon in our
13 judicial histary, and exclusive federal court jurisdiction over cases arising under
14 federal law has been the exception rather than the rule™). See generally 1 J. Kent,
15 Commentaries on American Law *400; The Federalist No. 82 (A. Hamilton); F.
16 Frankfurter & J. Landis, The Business of the Supreme Court 5-12 (1927); H.
171 Friendly, Federal Jurisdiction: A General View 8-11 (1973).
19 |t This deeply rooted presumption in favor of concurrent state court jurisdiction is,
139 of course, rebutted if Congress affiematively ousts the state courts of jurisdiction
20 over a particular federal claim, See, €. g., Claflin, supra, at 137 ("Congress may,
2 if it see[s] fit, give to the Federal courts exclusive jurisdiction") (citations
22 i omitted); see also Houston, supra at 25-26. As we stated in Gulf Offshore:
23 "In considering the propriety of state-court jurisdiction over any particular federal
24 L claim, the Court begins with the presumption that state courts enjoy concurrent
25 || jurisdiction. Congress, however, may confine jurisdiction to the federal courts

&
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o

either explicitly or implicitly. Thus, the presumption of concurrent jurisdiction

2 can be rebutted by an explicit statutory directive, by unmistakable implication
3 from legislative history, or by a clear incompatibility between state-court
4 jurisdiction and federal interests." 453 U.S., at 478 (citations omitted).

Uy

Tafflin, supra, at 458-460.

6 The question, then, is whether RCRA contains an “explicit statutory directive” or

~3

whether its legislative history contains an “unmistakable implication”. (The parties do not argue

8 || that there is “a clear incompatibility between state-court jurisdiction and federal interests.”)

3 L. Is there an “explicit statutory directive?”
1a The statute says, in relevant part,
11 (a) ...Except as provided in subsection (b} or (c) of this section, any person may
12 commence a civil action on his own behalf—-
13 ...
14 (B) against any person, incleding the United States and any other
15 governmental instrumentality or agency, to the extent permitted by the eleventh
1s amendment to the Constitution, and including any past or present generator, past
17 or present transporter, or past or present owner or operator of a treatment,
18 storage, or disposal facility, who has contributed or who is contributing to the
19 past or present handling, storage, treatment, transpostation, or disposal of any
204 solid or hazardous waste which may present an imminent and substantial
21 endangerment to health or the environment; ...
2z Any action under paragraph (2)(1) of this subsection shall be brought in the
23 | district court for the district in which the alleged violation occurred or the alleged
24 endangerment may occur. . .,
25 42 USCS § 6972 (Underlining added.)
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1 Defendants stress the undertined phrase. They argue that “shalil” is mandatory and

2 i creates exclusive jurisdiction in the United States District Courts.” Plaintiffs say that “shall” is
3 {|insufficient to carry the burden of the tests stated in Charles Dowd, Gulf Offshore, Tafflin and

% || Yellow Freight. Plaintiffs also assert the underlined phrase must be read together with the

5 Hclause immediately following it. That shows, plaintiffs say, that the quoted language is really a
& || venue provision.

i To understand what the Supreme Court means by an “explicit statutory directive” the

8 | Court starts with the United States Supreme Court cases identified above. Unfortunately, none
? || uses quite the same language as RCRA. The statute in Yellow Freight provided that federal

10 H district courts “shall have jurisdiction” (494 U.S. at 823); in Gulf Offshore Co. the statute

11 || granted federal district courts “original jurisdiction” (453 U.S. at 478-9); in Tafflin the statute
12 || provided that any person “may sue...in any appropriate United States District Court” (493 U.S.
13 1at 460); and in Dowd Box Co. the statute provided “suits...may be brought in any district court
14 Wl of the United States...” (368 U.S. at 502). None of these was found to provide exclusive federal
15 jljurisdiction. The presumption of concurrent state court jurisdiction prevailed in each case.

16 The langnage in RCRA 13 a bit stronger than the language in Title VII of the Civil Rights
17 1] Act construed in Yellow Freight or the language in the Quter Continental Shelf Lands Act of
18 111953 construed in Gulf Offshore Co. Instead of “shall have jurisdiction” it says “shall be

18 Hbrought.” The Court has found no case that construes the latter phrase.

20 Thus, the Court looks to other statutes and cases to see how “shall be brought” has been
21 {lused by Congress. An obvious place to start is CERCLA, the Comprehensive Environmental
22 H Response, Compensation, and Liability Act of 1980, 42 U.8,C. 9613(b), which was the next

23

24

55 *Many of the federal court decisions cited by defendants rely on the **shall’ is mandatory” argument. See, e.g., Blue Legs,
Middlesex County, White & Brewer Trucking, Spillane, and K-7 Enterprises, supra.

% The parties’ briefs are largely silent on this question.
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L | major piece of environmental legistation enacted by Congress after RCRA, which was enacted

2 1lin 1976, In CERCLA Congress said,

3 {b) Jurisdiction; venue. Except as provided in subsections (2} and (h) of this
4 section, the United States district courts shall have exclusive original jurisdiction
] over all controversies arising under this Act, without regard to the citizenship of
& the partics or the amount in controversy. Venue shall lie in any district in which
7 : the release or damages occurred, or in which the defendant resides, may be
8 found, or has his principal office. For the purposes of this section, the Fund shall
3 reside in the District of Columbia.

10 42 U.S.C. 9613(h).

i1 Congress clearly specified “exclusive original jurisdiction.” It also wrote a separate

1Z iIsentence providing where venue “shall lie.”

= Of significance, CERCLA also contains a separate “citizens suit” venue provision which

14 His phrased in language identical to the RCRA provision at issue. 42 U.S.C. 9659(b)}(1) reads,

i35 {(b) Venue.

L& (1) Actions under subsection (a)}(1). Any action under subsection {a}(1) shall be
17 brought in the district court for the district in which the alleged violation

18 occurred.

B Thus, in 1980, only four years after passage of RCRA, Congress used the language

20 || identical to that in RCRA to specify venue, not jurisdiction.®
21 The Emergency Plamning and Community Right to Know Act of 1986, 42 U.S.C.

22 11 §11001 et seq. is similar. Its jurisdictional grant, in § 10046(c) says, “The district court shall

23

% 1n 1976, Congress used the same language (*...any civil action. . shall be brought in the United States district court for the
district in which the alleged violatior occurred...”) in the citizen suit provision of the Toxic Substance Control Act. 42 17.5.C,
o5 2619(a). However the only case the Court has found that speaks to the issue of state versus federal jurisdiction is Jn re Methyl
| Tertiary Butyl Ether Products Litigation, 510 F. Supp. 2d 299, 327 (S D.N.Y. 2007). But there, the parties did not dispute that
federal courts have exclusive jurisdiction. Thus, the issue was neither litigated nor decided,

24
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1 1| have jurisdiction....” (That is the language that has been held to preserve concurrent

2 1l jurisdiction, Yellow Freight) But then, when establishing venue for citizen suits, it uses the

3 1|RCRA formulation: “Any action...shall be brought in the district court for the district in which

4 || the alleged violation occurs.” In EPCRA, that language describes venue, not jurisdiction.’

5 On the other hand the Social Security Act also uses the language found in RCRA. 42

& 11U.8.C. §405(g) specifies that any action to review a decision of the Commissioner of Social

7 || Security “shall be brought in the district court of the United States for the judicial district in

& || which the plaintiff resides...” At oral argument, Chevron U.S.A.’s counsel referred the Court to
8 || Jackson v. Astrue, 506 F.3d 1349 (11™ Cir. 2007). The case takes as its premise that exclusive
10 Jurisdiction is vested in the federal courts. The question seems not to have been disputed by

11 .:pIaintifﬁ Nonetheless, it seems likely that the “shall be brought” language is geserally

12 |} construed in the world of Social Security litigation to require suits to be brought in federal court.
13 i Certainly, that is what the United States’ government’s information pamphlets say. See, e.g.

14 11“The Appeals Process” SSA Publication No. 05-10041, T anuafy 2008.%

15 Thus, it appears the formulation “shall be brought” has been used by Congress to specify
16 {tvenue (CERCLA and EPCRA) and, in at least one instance, jurisdiction (Social Security). As to
17 {IRCRA, that leaves a few possibilities. One, that the statute did not explicitly contain a

18 Hjurisdiction clause, relying instead on general federal question jurisdiction; the language in

19 || question being a venue provision. Two, that Congress intended the language in question to be
z0

21

22
7 Central Contra Costa Sanitary District and Gregory Village Parmers argue that the Clean Water Act is ifistructive, citing

23 | Natural Resources Defense Council v. U.S. Environmental Protection Agency, 542 F.3d 1235 (9" Cir. 2008). That case does
not help defendants. First, the question in that case was whether original jurisdiction lay with the district court or the court of
appeals when the EPA administrator fails to perform a non-discretionary daty under the Clean Water Act. Second, the
langunage in the Clean Waler Act on which defendants would reby is found in 33 U.5.C. 1365(a). It says “{t]he district courts
shall have jurisdiction...” That is the very language which the Supreme Court has said does not create exclusive furisdiction.

Yellow Freight.

24
25

¥ Found at http://www.ssa.2ov/pubs/ 10041 htm#a0=1. Last accessed May 9, 2012.
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=

both a jurisdiction and venue provision. Three, that “Congress did not specifically deal with the
2 ' question.” Davis, supra at 612,

3 As noted above, the United States Supreme Court has held repeatedly that there is a

1 “deeply rooted presumption in favor of concurrent state court jurisdiction.” Tafflin, supra at

5 11478. For there to be exclusive jurisdiction, “Congress must affirmatively oust...the state courts

S Hof jurisdiction over a particular federal claim.” /d.

7 As the Sixth Circuit has said,

& Congress is well-versed in the intricacies of concurrent and exclusive federal

5 court jurisdiction and the need for an explicit withdrawal of concurrent
ic jurisdiction. See 29 U.8.C. § 1132(e)(1) (explicitly granting district courts
11 "exclusive jurisdiction” for most actions arising under ERISA, while explicitly
12 preserving concurrent state court jurisdiction for ERISA actions under subsection
13 @) 1)YB)). See also Tafflin, 493 U.S. at 471 (Scalia, 1., concurring) (noting that
14 Congress, when it seeks to divest state courts of jurisdiction, uses either the
13 phrase "exclusive of the courts of the States™ or the words "only"” or "exclusive”
i6 in reference to the federal courts) (eiting, among others, 15 U.S.C. § 80a-
17 35(b)(5) {Investment Company Act of 1943); 15 U.S.C. § 78aa (Securities
18 11 Exchange Act 0f 1934); 18 U.S.C. § 3231 (criminal cases}; 28 U.S.C. § 1334
151) (bankruptcy cases)).
20|} Holmes Financial Associates v. Resolution Trust Corp., 33 F.3d 561, 565-566
21 (6th Cir. 1994)
22 Indeed, the Supreme Court has recently made a similar point. See, Mims v. Arrow

23 || Financial Services, LLC, 132 8.Ct. 740, 750 (2012) (“...while drafting the TCPA, Congress

2% Hknew full well how to grant exclusive jurisdiction with mandatory language.”)
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[

In RCRA, Congress has used langnage that is equivocal at best. The statutory language
2 ilis susceptible of different interpretations, as discussed above. It seems somewhat contradictory
3 || to say that ambiguous language is “explicit.” Congress is capable of using explicit language. It
¢ 1) did not use such language here.

5 ] Thus, the Court finds that RCRA does not contain an “explicit statutory directive” that

& |} “affirmatively ousts...the state courts of jurisdiction.”

7 2. 1s there an “onmistakable implication” in the legislative history?
& That raises the second prong of Tafflin: whether there is an “unmistakable implication

? {| from legislative history.” Tafflin, 453 U.S. at 478. There is some question about whether

10 {1 Justice Stevens’ decision in Yellow Freight deleted the second prong of Tafflin from concurrent

L1 ¢l jurisdiction jurisprudence. See Holmes Financial Associates, supra at 565. However, even if it
12 |l remains, there is not an “unmistakable implication” in the legislative history cited by the parties.
13 The only argument made from the legislative history is that which is discussed in

14 .Mz'a’dlesax County Board of Chosen Freeholders, supra. There the Court quoted from a House

15 || Report whick said,

15 Although the Committee has not prohibited a citizen from raising claims under °
i state law in a Section 7002 action, the Comumittee expects courls o exercise their
18 discretion concerning pendent jurisdiction in a way that will not frustrate or delay
15 the primary goal of this provision, namely the prompt abatement of imminent and
20 substantial endangerments. H.R. Report No. 98-198 at page 53, reprinted in

21 1984 U.S. Code Cong. and Ad, News at page 5612.

22 Middlesex, supra at 719-20.

23 Note first, that this was written in 1984, eight years after the original enactment of the

24 |IRCRA section in question. Public Law 94-580, Section 7002(a). Thus, it is not a statement by

% 1} the same Congress that originally enacted the jurisdiction provision.

12
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1 But, even giving it full weight, that passage does not create an “unmistakable
Z | implication” of exclusive jurisdiction. It simply means that whenever federal courts have

RCRA cases with pendent state law claims, “they should exercise their diseretion...in a way that

[SH]

4 | will not frustrate or delay the primary goal” of the provision that secures the prompt abatement

|| of an imminent and substantial endangerment. That does not say that only federal courts will

ut

oy

| have these claims. It does not say that state courts will not be hearing them. It only states an
7 |i “expectation” of what will happen if one of these cases ends up in federal court. It does not

g 1l meet Tafflin’s second prong, even if that prong survives Yellow Freight.

? D.  Conclusion
e For these reasons, the Court concludes there is neither an “explicit statutory directive”

11 Hwithdrawing concurrent state court jurisdiction nor an “unmistakable implication” in the
12 i legislative history that federal courts have exclusive jurisdiction over RCRA claims.

12 {| Defendants’ demurrers are overruled to the extent they are based on an argument that only
14 1 federal courts have jurisdiction to hear RCRA claims.

13 1L The Remainder of the Demurrers.

16 In all other respects, the Couwrt’s tentative ruling of March 22, 2012 is affirmed in full.

17 II. Sumunary of Rulings

For the reasons given above;

18

15 Chevron U.S.A.’s demurrers to the first cause of action are overruled. Its demurrer to

- the ninth cause of action is sustained without leave to amend. Its demurrer to all causes of
action on the grounds the facts alleged show ne connection between Chevron U.S. A, and the dry

“ cleaning operations at issue is overruled.

‘2 : Contra Costa County Sanitation District’s demuarrers to the first cause of action are

23 .overruled. its demurrers fo the second and fourth causes of action are overruled. Its demurrer to

24 1| the third cause of action is sustained with 15 days leave to amend. Its demurzer to the seventh
25 [{ cause of action is sustained with 15 days leave to amend. Its demurrer to the ninth cause of

_ action is sustained without leave to amend. Its demurrers to the fifth, sixth, eighth, tenth and

13
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twelfth causes of action for failure io state a claim against a government agency based on statute

or contract are sustained with 15 days leave to amend. Its demurrers to the second through

thirteenth causes of action for failure to plead facts with sufficient particularity under the

Government Claims Act are overruled.

The demurrers of M.B. Enterprises, Bhagdeep Dhaliwal and Massoud Ebrahimi {“MB

Enterprises™) to the first cause of action are overruled. MB Enterprises’ demurrers to the

{isecond, third, fourth and fifth causes of action are sustained with 15 days leave to amend. MB

Enterprises” demurrers to the sixth, seventh, tenth and twelfth causes of action are overruled.

{ MB Enterprises’ demurrer to the eighth cause of action is sustained with 15 days leave to

ammend. MB Enterprises’ demurrer to the ninth cause of action is sustained without leave to
amend. MB Enterprises’ demurrer to all causes of action on the grounds there are insufficient
facts to alleze a nexus between them and the dry cleaning operations is overruled.

The demurrers of Gregory Village Partners, L.P. and VPL, Inc. {“GVP”} to the first cause

of action are overruled. GVP’s demurrers io the second and fourth causes of action are

sustained with 15 days leave to amend. GVP’s demurrer to the {ifth cause of action is sustained

with 15 days leave to amend. GVP’s demurrer to the twelfth cause of action is overruled.

 GVP’s demurrers to the sixth and seventh causes of action are sustained with 15 days leave to

amend. GVP’s demmurrer to the eighth cause of action is overruled. GVP’s demurrer to the ninth
canse of action is overruled. GVP’s demurrer to the tenth cause of action is sustained with 15
days leave to amend. GVP’s demwurer to the thirteenth canse of action is sustained with 15 days

leave to amend, GVP’s demurrer to the eleventh cause of action is overruled,

i Digitally signed by
* Barry Goode
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